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Bay/Delta Documents - FOIA List for June 12. 1991 Request 

NOTE: These items have been released in their entirety. See 
additional listing of withheld documents or redactions 

Letter of May a, 1990, from J. Flynn of southern California water 
Committee to W. Reilly, EPA 

Notice of Intent to Sue dated July 31, 1990, from SCLDF to W. 
Reilly, EPA 

Letter of August 20, 1990, from H. Seraydarian, EPA, to D. 
Maughan, SWRCB 

Letter of September 18, 1990 from S. Somach, McDonough, Holland 
and Allen, to w. Reilly, EPA 

Letter of October 10, 1990, from D. McGovern, EPA, to Glen Reid 

Letter of October 17, 1990, from T. Graff, EDF, to D. McGovern, 
EPA 

Letter of November 1, 1990, from J. McDaniel, DWR, to H. 
Seraydarian, EPA 

Memo of November 8 1 1990, from Pat Thorne, EPA, to Laura Loux, 
EPA 

Letter of November 30, 1990, from Bill Davoren, Bay Institute, to 
W. Reilly, EPA 

Letter of December 13, 1990, from L. Krieger, MWD, to D. 
McGovern, EPA 

Letter of March 8, 1991, from H. seraydarian, EPA, to D. Maughan, 
SWRCB 

EPA Comments dated March 26, 1991, to SWRCB 

Speech dated April 3, 1991 by J. Wise, EPA to California Urban 
Water Agencies 

Letter of April 11, 1991, from c. Warren, state Lands Commission, 
to D. Maughan, SWRCB 
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Memo dated April 12, 1991 from D. McGovern, EPA, to W. Reilly, 
EPA 

Memo dated April 26, 1991 from J. Gaston, CH2MHill, to P. Wright, 
et. al. 

Letter of May 29, 1991, from W. Pettit, SWRCB, to D. McGovern, 
SWRCB 

Letter of June 7 , 1991, from S. Volker, SCLDF, to D. McGovern, 
EPA 
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June 12, 199 1 FOIA Request 

I. The following documents have been withheld in their entirety 
for the stated reasons: 

1. Internal Memorandum from G. Cooper to D. McGovern dated 
September 4, 1990 (3 pages) 

This memorandum from the Office of Regional Counsel 
discusses the legal issues involved in the SCLDF Notice 
of Intent to Sue. It is being withheld pursuant to 
Exemption 5 of FOIA as a privileged attorney-client 
communication. 

2. Internal Memorandum Draft on Leegal Options In Response 
to Notice of Intent to Sue (Undated, approx. 09 / 90) (6 
pages) 

This memorandum from the Office of Regional Counsel 
discusses the legal issues involved in the SCLDF Notice 
of Intent to Sue. It is being withheld pursuant to 
Exemption 5 of FOIA as a privileged attorney-client 
communication. 

3. Internal Memorandum Draft from Nancy J. Marvel to Daniel 
W. McGovern on Legal Issues Related to Bay/Delta Water 
Quality Standards (Undated, approx. 10/90) (29 pages) 

This memorandum from the Office of Regional Counsel 
discusses the legal issues involved in the SCLDF Notice 
of Intent to Sue. It is being withheld pursuant to 
Exemption 5 of FOIA as a privileged attorney-client 
communication. 

4. Internal Note from R. Wyland to Lajuana Wilcher on 
EPA Strategy for Bay/ Delta issues (Dated 12 / 05/ 90) 
(1 page ) 

This memorandum discusses EPA's developing strategy 
for dealing with the issues raised in the Bay/ Delta 
Notice of Intent to Sue. It is being withheld pursuant 
to Exemption 5 of FOIA as a privileged predecisional 
deliberative communication. 
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II. The following documents have been withheld in part for the 
stated reasons: 

1. Internal Briefing Package on San Francisco Bay/Delta 
dated September 25, 1990 (27 pages) 

This Briefing Package describes the issues involved 
in the Bay/Delta controversy, and considers options for 
EPA in fulfilling its obligations under the Clean Water 
Act. The last 8 pages of this Package are being 
withheld pursuant to Exemption 5 of FOIA as a privileged 
predecisional deliberative communication. 
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SAN FRANCISCO BAY/DELTA 
WATER QUALITY AND QUANTITY 

L ISSUES 

lL BACKGROUND 

A. California Water 

B. Importance of the Estuary 

C. Environmental Problem 

D. Major Players 

E. Water Quality Staodards 

Ill. CHRONOLOGY & RECENT EVENTS 

IV. LEGAL AUfHORITY 

V. OTHER FACTORS 

A. National Implications 

B. Water Supply and Economic Impacts 

C. Interests of Major Parties 

VI. STRATEGY 

VU. LEGAL DISCUSSION 



ISSUES 

• DISAPPROVALOFSfATEWATER 

QUALITY STANDARDS? 

• FEDERAL PROMULGATIQN 

AFFECfiNG WATER QUANTITY? 

• EPA ROLE IN CALIFORNIA 

WATER? 

' We received a NOI on July 31 from a coalition of environmental 
groups led by the Sierra Club Legal Defense Fund. The other groups 
include NRDC, the Audubon Society, and the Pacific coast Federation 
of Fisheries Associations. 

o The environmental groups and fisheries associations are becoming 
increasing alarmed by the dramatic decline of the major fisheries 
in the BayjDelta estuary, and are frustrated by the state's failure 
to revise its water quality standards to protect them. They are 
now turning to EPA to exercise its authority under the Clean Water 
Act to set federal standards when states fail to act. 



CALIFORNIA WATER 

o This graphic is a simplified picture of California's major rivers 
and water supply systems. 

o 75% of the state's rainfall is in the northern half of the state, 
but 75% of the state's water is consumed in the southern half. 

o To make this possible, federal, state, and local governments built 
a complex system of dams, reservoirs, and canals. 

o The 2 largest systems are shown here: the federal Central Valley 
Project, which was built in the 30's, and the State Water Project, 
which came on line in the 60's. 

o Where does most of the water go? 85% of the state's developed 
water supplies is used by agriculture. 
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IMPORTANCE OF THE ESTUARY 

• CAPTURES47% OF STATE'S 
RUNOFF, AND PROVIDES 213 
OF WATER USED • 

• SUPPLIES 40% OF STATE'S 
DRINKING WATER SUPPLIES. 

• PROVIDES IRRIGATION WATER 
FOR 200 CROPS, INCLUDlNt 
•s% OF NATION'S FRUITS AND 
VEGETABLES. 

• SUPPORTS OVER 150 SPECIES 
OF FISH. AND A LARGE 
COMMERCIAL AND RECREATIONAL 
FISHERY FOR SALMON, STRIPED 
BASS, STEELHEAD TROUT, SHAD 
STURGEON, HERRING, AND 
ANCHOVIES. 

• CONTAINS LARGEST WETLAND 
HABITAT lN WESTERN U.S. 
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o To support all of these uses, vast quantities of water that would 
otherwise flow into the Bay are diverted. 

o Historically, all the water from the Sacramento and San Joaquin 
River Basins flowed through the Bay. 

o Today, in an average year, about 50% of the flow is diverted 
upstream or diverted south of the Delta. In the spring months that 
are most critical to the fisheries, as much as 85% of the historic 
flows are diverted. 

o In the next decade, if current plans for additional projects are 
completed, average flows would drop to only 30% of historic levels. 
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o These diversions have had a significant impact on the flow regime 
of the estuary. 

o As the overlay shows, a significant portion of the freshwater that 
would otherwise flow to the Bay is exported south through the state 
and federal pumping plants. These pumps are so powerful that they 
create "reverse flows" throughout the southern Delta. In drier 
years, nearly all the flow (and aquatic life) of the San Joaquin 
River is drawn into the pumps. 
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ENVlRONMENTAL lMPACfS 
OF THE PROJECI'S 

e FISHSPAWNlNGANDMIGRATION 
- Hi&h salinity lnds reduCJe 

spawning areas. 

- Hi&h Cempentun:s are ldbal 

to migratJag salmon aad cold 
water f"ISbcrics. 

- Pumps and "reTerse nows" 
kUI hundreds of mUiions or 
eggs aad youag, and COIIfuJe 

migratin« adults. 

e HABITAT AND FOOD CHAIN PROTECTION 
- Low nows decrease estuary's 

food supply and productivity. 

e WE11...ANDS AND ENDANGERED SPECIES 
- Low nows threaten marsh 

habitat ror plants, waterfewl, 

and endangered species. 

o The altered flow regime has made life difficult for the aquatic 
resources that depend on the natural cycle of flows through the es
tuary. 

o High salinity levels reduce the spawning areas for striped bass. 

o High temperature levels are lethal to migrating salmon and other 
cold water fisheries. 

o The pumps and "reverse flows" kill hundreds of millions of eggs and 
young fish that migrating out to the Bay, and confuse adult fish 
trying to make it back to their home streams. The fisheries agen
ciestimate that up to 96\ of the salmon runs on the San Joaquin 
River are destroyed each year at the pumps. They also know that 
millions of eggs and young from the Sacramento River are drawn into 
the interior Delta, where water quality conditions are poor because 
of agricultural runoff, and where they become vulnerable to the 
pWilpS. 

o Diversions have also shifted the location of the J!ll.X l ng zone be
tween fresh and salt water . This area, also known as the entrap
ment zone, is a highly productive area that serves as the basis of 
the food chain upon ·which the estuary's shrimp, clams, fish, and 
waterfowl depend. When flows are high, the zone is in the much 
larger and shallower area of Suisun Marsh; when flows are low, it 
moves upstream and is much smaller. 

o Flows are also important to maintain the brackish wetlands of the 
estuary. 95\ of the state's remaining wetlands are in Suisun 
Marsh. It needs a constant supply of freshwater to remain brackish 
and to support its waterfowl and wildlife, which inc lude several 
endangered species. 



DELTA WATER EXPORTS 
AND FISH POPULATIONS 
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The most dramatic impact of the altered flow regime has been on the 
anadromous fisheries of the estuary. 

o This graphic shows the level of water exports from the Delta on the 
right, and population levels of salmon and striped bass on the 
left. 

o As exports have risen, populations of the Delta fisheries have 
declined dramatically. Natural salmon populations have dropped 
75% from historic levels, and striped bass populations have dropped 
to all-time lows in the last three years. 

o The fisheries agencies believe that increased exports and the al
tered flow regime are the principal cause of these declines. Their 
studies have shown that survival levels of both species are highly 
correlated with freshwater flows and diversions. 

o They are also concerned that the anadromous fisheries are an in
dicator of the health of other, less studied aquatic life, and the 
entire estuarine system. Populations of several fish species and 
the smaller organisms that make up their food supplies are in 
decline. The entire food chain depends on the natural cycles of 
salinity and flows in the estuary. 
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MAJOR PLAYERS 

((£(:ULAT<IRY AC:ENCIES 

STAT£ WATG RESOURCES 
CONTROLBOARD~CB~ 

WAT£RSUPPLY AGENCIES 
DEPT OF WATER 
RESOURC£S (DWR). 

BUREAU OF REO.AMA110N 
(USBR~ 

RESOURCE AGENCIES 

DEPT f/ISK I< GAME (DFG~ 
FlSK AND WILDUFE 

SERVICE (USfi'WS~ 
NAT MAIUN£ f/ISK£Rt£S 

SERVICE (NMI1S). 

INTEREST (".JtOUPS 

ACRICUL TURAL GROUPS. 
URBAN INTERESTS. 

ENVIRONMENTAL GROUPS. 

ROU:S 

SETS WQ STANDARDS. 

A.LJ..OCATES WATER RIGHTS. 

APPROVES WQ ST ANDAROS. 

COMMENTS ON £ISs. 
COORDlNA TES SF I!:STUAR Y 

PROJECT. 

OPEMTESTATEAND 
FEDERAL WATER PROJECTS. 

MANACE FlSK AND WtLDUFE. 
CONSULT ON ENDANGERED 
SPECIES, US.S. 

COALS 

KEEP CURRENT SUPPUES. 
MORE HIGH QUALITY WATER. 

MORE WATER TOm£ BAY. 

o The state water Resources control Board plays the central role. 
california is one of the few states in which the same agency se~ 
water quality standards and allocates water rights. 

o EPA has approval authority over the state's water quality stan
dards, comments on EISs, and coordinates the San Francisco Estuar 
Project. 

o The state Department of Water Resources (DWR) and the Bureau of 
Reclamation are the principal water supply agencies. DWR operatE 
the State Water Project (SWP), and the Bureau operates the feder2 
Central Valley Project (CVP). 

o The State Department of Fish and Game, the u.s. Fish and WildlifE 
service and the National Marine Fisheries service are the key 
resource agencies, and the Board staff rely heavily on their 
analyses and recommendations in preparing its plans. 

o The key interest groups are agriculture, urban, and environmental 

- Agricultural interests are fighting to keep their current sup
plies, 

Environmental groups and fisheries associations want to sig
nificantly increase the amount of freshwater that flows through 
the Bay, and 

Urban interests are demanding more water to meet the growing 
demand for supplies in southern California. They are also con
cerned about the potential costs of treating their supplies to 
control disinfectant by-products, particularly trihalomethanes 
THMs. THMs are fonned when organic materials - primarily from 
agricultural runoff - mixes with chlorine disinfectants. EPA i 
likely to lower the drinking water standard f9r THMs in the ne~ 
few years, and the water suppliers are concerned that treatment 
of poor quality Delta water to meet the standards will be very 
expensive. They favor construction of new facilities to draw 
their supplies upstream of the Delta. 

'· 



WATER QUALITY STANDARDS 
IN THE ESTUARY 

• SALINITY 

• TEMPERATURE 

• BIOLOGICAL CRITERIA 

• FLOWS 

~ The State Board, by virtue of its dual authority over water quality 
and water rights decisions, has been in a unique position to 
develop an integrated resource management plan to protect aquatic 
life and other uses. 

o Typically, states adopt criteria for traditional parameters, in
cluding temperature and salinity, and some are now beginning to 
adopt biological criteria that protect the health and diversity of 
aquatic communities. 

o In 1978, California took advantage of its dual authorities to es
tablish a adopt a comprehensive set of salinity and minimum flow 
standards to maintain the fisheries at recent historical levels. 
The Board chose striped bass as the indicator species of the health 
of the estuary, and made a commitment to maintain the fisheries at 
population levels that would have existed in the absence of the 
state and federal projects. 
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WATER QUALITY STANDARDS PROCESS 

" DATS 

o States have primary responsibility for setting standards. 

o If they fail to meet Clean Water Act requirements, EPA can disap
prove and promulgate federal standards. 

o This is a last resort, however; states always have the opportunity 
to correct their deficiencies to avoid a federal promulgation. 

o EPA has promulgated standards only 10 times since 1974, 
and in 7 cases they were withdrawn after the states acted. 

o Now I would like to move to a chronology of California's attempts 
~o :.~t s t a ndards for the Bay/Delta estuary. 



CHRONOLOGY 

an•: STATE ADOPTS DELTA rLAN SALINITY AND 
FLOW C'IUTBIUA- STATE SUED. 

19110: EPA APPROVES ON CONDmON TftAT STIUPED 
BASS nsHUYNOTDBa.INESIGNinCANn.Y. 

lttllll5: DURING 1WO "nlENNIAL REVIEW PERIODS, 
n5KEltY DR.A.MATICALLY DF..CUNI!S, IIUT 
STATE tU!AFIIIRMS EXISTING ST~DAIU>S 
AS ADEQUATE. 

1.9U: SUIT DI!ODBD: •RACANELLI Dl!.aSION" 
ORDERS STATE TO ADOPT BALANC£0 rLAN. 

tM7: EPA UNABLE TO APPROVE EX.lSt1NG 
STANDARDS, BUT DEFERS TO STATE 
PROCESS. 

1911l: STATE REI.&ASES DRAJ71" DELTA PLAN 
FOR INCREASED FLOW TO nt£ IIA Y. 
PLAN Will( ORA WN AND STATE BEClNS 

NEW PllOCBSS. 

198'1: RA SENDS MESSGE OF CONCERN TO STATE. 

Key additional points: 

o 1988: The Board's Draft Plan was sound scientifically, but was 
withdrawn after urban and agricultural interests strongly objected 
to the Plan's proposed California Water Ethic, which would have re
quired significant improvements in water conservation, reclamation, 
and irrigation efficiency to provide more water to the Bay. 

o 1989 RA message: EPA prefers to continue deferring to the state, 
but may have to intervene if 1) the state takes too long to revise 
the standards; 2) the environmental groups sue to force us to act, 
or 3) the fisheries are in danger of collapsing. 



RECENT EVENTS 

JANlJAit'l 19110: STATE RELEASES NEW DRAFT 
PLAN WlT1I ONLY SAUNITY AND 
TEMPERATURE CRITERIA. PLAN 
ACKNOWLEDGES ntAT REVISED 
FLOW CRlTERIA ARE NEEDED. BlTI' 
POSTPONES AcnON UNTIL 1993. 

FEBRUAR'l lt90: EPA EXPRESSESCONCERNntAT 
SAUNnY AND TEMPERATURE 
CIUTEIUA ALONE WIU. NOT 
PROnx:J' FISHERY. 

JU!Io'E 1m: STATE RELEASES SECQND DRAFT 
PLAN WlT1I NO SIGNIFICANT 
CHANGES. 

JULY 1990: ENVIRONMENTAL GROUPS FILE 
~DAY NOTICE. 

AUGUST I"": EPA COMMENTS REITERATE 
PREVIOUS CONCERNS. 

DECEMBER 1990: STATE TO ADOPT FINAL PLAN AND 
SUBMIT TO EPA. 

Key additional points: 

ICW0-1993: STATE EIR AND WATER RIGHTS 
HEARINGS. 

o Jan 1990: The state's new position is that it must clearly 
separate its water quality and water rights decisions, and that EPA 
has no authority over any flow-based standards. 

o 1990 - 1993: The state's hearings on the need for additional flows 
to protect habitat conditions in the estuary are likely to take 
several years, and the state does not intend to submit the results 
to EPA. 



UA\'/OELTA I•LAN COJ\1JlARISONS 

1990 

OIUGINAL WITHDRAWN W.<\TER 

tens 1988 Ql!AUT'i' 

STANUA,RU £LAli ~ fUr:i U1J1 

S..<\UNITY X X X 

(Bi\SSJ 

Fl.OW X X 'l 

(BA~i 

FLOW X X 'l 

fS.<\LMO!'.'l 

DIVERSION X X 

WUTS 

------· 
TEMI'ERATURE X 

(SAI.MOl\') 

o This chart summarizes the same chronology, but emphasizes the con
tent of the various state water quality plans for the estuary. 

o The original 1978 Plan included salinity criteria to protect spawn
ing conditions for striped bass, flow criteria to improve striped 
bass and salmon habitat and migration conditions, and diversion 
limits on the state and federal projects. 

o The 1988 Plan that was withdrawn strengthened the original stan
dards, and would have significantly increased the level of fresh
water flows to the Bay in the spring. 

o The Draft 1990 Plan retains only the salinity criteria from the 
original plan, and adds a temperature standard for salmon. Neither 
are set at levels recommended by the fisheries agencies. 

o The Board will consider whether revised flow standards are needed 
in the hearings scheduled for the next few years, but we don't have 
much confidence that the Board will be any more successful than on 
its previous attempts. 



LEGAL AUTHORITY 

e CWA SECTION 303(c)(4): 

DISCRETIONARY PROMULGATION 

BY THE ADMINISTRATOR 

e CWA SECTION 303(c)(3): 

MANDATORY REVIEW BY THE 
REGIONAL ADMINISTRATOR 



REQUIREMENTS FOR 
APPROYABLESTANDARDS 

e CRITERIA MUST BE SUFFICIENT 
TO PROTECT THE MOST 

SENSITIVE USE. 

e CRITERIA MUST BE BASED ON 

SOUND SCIENTIFIC RATIONALE. 

e STATE CANNOT" DOWNGRADE" 
AN "EXISfiNG USE" (ONE 

EXISTING AT ANYTIME ON OR 

AFI'ER 1975). 

e STATE MUST HAVE AN "ANTI· 
DEGRADATION POLICY" WHICH 

MAINTAINS AND PROTECTS 
EXISTING IN STREAM WATER USES 

AND THE CORRESPOND INC LEVEL 
OF WATER QUALITY. 



~Fl-l~I ... llJD:..W ... Iil~N 
STATE AND FEDERAL LAW 

FEDERAL STATE 

CRITERIA MUST "REASONABLE'' 
PROTECT MOST PROTECTION FOR 

SENSmVEUSE ALLUSFS 

SCIENTIFIC ECONOMICS CAN 
BASIS FOR BE CONSIDERED 

CRITERIA FST ABLISHING 

REQUIRED CRITERIA 

"EXISTING USFS" "REASONABLE" 

MllS:I PROTECTION FOR 

BEPROTEcrED ALL USFS 



CLEAN WATER ACf 
SECTION lOl(g) 

"It is the policy of Congress 
that the authority of each 
state to allocate quantities of 
water within its jurisdiction shall 
not be superceded, abrogated, or 
otherwise impaired by this 
chapter." 

GENERAL COUNSEL'S OPINION 
INTERPRETING SECTION lOl(g) 

"EPA should therefore impose 
requirements which affect water 
usage only where they are clearly 
necessary to meet the Act's 
requirements." 



ENVIRONMENTAL RESULTS 

e RESTORE FISHERIES 

e PROTECT CRITICAL AQUA TIC 
HABITATS IN THE DAY/DELTA 
WATERSHED 

e MAINTAINCHEMICAL, 
PHYSICAL, AND BIOLOGICAL 
INTEGRITY OF THE ESTUARY 

o Our most immediate concern is tha 
tuary are on the verge of collaps 
soon to improve aquatic habitat c 
be able to recover to s ustainab 

ral fish species in the es
less EPA or the state acts 
ns, the fisheries may never 

o We're also concerned about 
wetlands in an estuary of 
In the next triennium, 
program is to reduce 
priority watersheds. 

r aquatic life and 
ational significance . 

the EPA's standards 
1 resources in high 

o Finally, we consider primary goal of the to restore the 
chemical, physical, biological integrity of nation's 
waters. National EPA is urging states to ad ehensive 
sets of ecolog ndicators and criteria to prot e structure 
and function tic communities. The state's 19 lan, by 

s an integrated plan with a limited of 
i c standards that will not protect the 

the estuary. 
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SOUTHERN CAUFORNIA WATER COMMmEE, INC. 
34 EXECUTIVE PARK • SUITE 200 

IRVINE. CAUFOANIA 92714 • 714-261-7466 

May 8, 1990 

William K. Reilly 
Administrator 
Environmental Protection Agency 
401 M Street, South West 
Washington D.C. 20460 

Act ion 
w-l... -

CC : 

Dear Mr. Reilly, 
File : 

The Southern California water committee is a public 
educational partnership dedicated to informing Southern 
Californians about our water needs and our state water 
resources. The scwc is a unique coalition of diverse 
interests that have come together to address this 
important public pol i cy issue. Representing business , 
government , agriculture, water agencies and the publ ic 
sector, our mission is to raise awareness, reach 
consensus and find solutions. 

At our March Quarterly Board Meeting, the Board of 
Trustees of the Southern California Water committee 
adopted a resolution that calls upon the Environmental 
Protection Agency to consider the economic i mportance of 
a reliable water system in their decision making process. 
The EPA, through its permit process, has a great deal of 
influence in the reliability of California's water suppl y 
for municipal and reliable uses . Recently the EPA 
conducted a symposium on a l ternatives for water supply 
facilities . It was noted by one of our members that the 
discussion did not include consideration of the potenti al 
economic i mpact of an unreliable water supply. 

As Chairman of the Southern California Water Committee, I 
urge you to examine the economic importance of a reliable 
system to meet water needs and establish a high degree of 
water supply reliabili ty as a critical obj ective in the 
public inter est i n your decision-making process. 

S' cerel~:;;r~ 

Flynn~ 
pervisor , County of Ventura 
airman, SCWC 

Attachment 

cc: Dan McGovern, California Regional A• 
Board of Trustees 

fo,,. F.l~ 
,"f.,~~~ 

F:, ,, 
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RESOLUTION OF THE SOUTHERN CALIFORNIA WATER COMMITTEE 

ON WATER SUPPLY RELIABILITY 

WHEREAS, Southern California has a population of over 

15 million people; 

WHEREAS, the population of Southern California is 

expected to grow in the future under regional growth management 

plans and the majority of that growth will result from a natural 

increase in the existing population; 

WHEREAS, Southern California will soon surpass the 

metropolitan New York area as the number one manufacturing center 

in the United States and ranks as the seventh largest economy in 

the world; 

WHEREAS, the regional economy of Southern California 

generates over $240 billion in gross regional product every year 

and provides almost six million jobs; 

WHEREAS, all of the region's water sources are 

seriously threatened and the region has lost the rights to 

650,000 acre-feet per year of dependable Colorado River water 

supplies; the City of Los Angeles is expected to lose up to 

80,000 acre-feet per year of its water supplies from the Mono 

Basin; the state Water Project remains incomplete and during dry 
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periods can provide barely one-half of the firm yield for which 

contracts are held: and the regions groundwater basins are 

increasingly threatened with contamination: 

WHEREAS, t~e region has a program to conjunctively 

manage its groundwater basins with its imported supplies to 

maximize the efficient use of its water supplies and it also has 

programs that emphasize pricing and seasonal storage to encourage 

conservation: 

WHEREAS, Southern California is also a leader in the 

development of innovative water transfer programs, including a 

landmark agreement with the Imperial Irrigation District, 

legislation to line portions of the All-American Canal, and a 

precedent-setting water exchange agreement with the Arvin-Edison 

Water Storage District: 

WHEREAS, Southern California is a leader in the 

development of a growing number of innovative and aggressive 

long-term conservation programs and waste water reclamation 

projects, which together are now saving 400,000 acre-feet of 

water annually: 

WHEREAS, long-term conservation measures "harden 

demands" and make it more difficult to conserve under short-term 

supply deficiencies and therefore increase the economic impacts 

of water shortages: 
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WHEREAS, a reliable system for obtaining water supplies 

to meet reasonable demands is one of the most important 

components of the economic infrastructure in the arid western 

states; 

WHEREAS, California has experienced water rationing in 

five of the last 13 years, and the degree of reliability of its 

water supply systems is dramatically below reliability levels 

recognized as necessary by regulations of other infrastructure 

industries, such as electricity and natural gas; 

WHEREAS, water shortages impose a significant economic 

cost and a degradation of the quality of life on residential 

water users and can result in the loss of billions of dollars in 

income and thousands of jobs in the regional economy; and 

WHEREAS, a continued lack of reliability in the water 

supply system may be perceived as an infrastructure failure and 

undermine confidence in the Southern California economy; 

NOW THEREFORE BE IT RESOLVED, that the Southern 

California Water Committee urges the Environmental Protection 

Agency to examine the economic importance of a reliable system to 

meet water needs and establish a high degree of water supply 

reliability as a critical objective in the public interest in 

their decision-making process. 
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CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

July 31, 1990 

William K. Reilly 
National Administrator 
u.s. Environmental Protection Agency 
401 M·street, s.w. 
Washington, D.c. 20460 

Re: Sixty-day notice of intent to sue EPA Administrator 
under Section 505 of the Clean Water Act, 33 u.s.c. 
§1365, for failure to promulgate water quality 
standards to protect beneficial uses of the San · 
Francisco Bay Delta 

Dear Administrator Reilly: 

This is a sixty-day notice, pursuant to the ~itizen suit 
provision of the Clean Water Act, 33 u.s.c. §1365(b)(1)(A) and 
the implementing regulation, 40 c.F.R.· §135.2(b) of our intent 
to file suit against you for failure to enforce the Clean 

1~:~ Water Act. The grounds fo~ ~~ suit are your continuing 
~ failure to promulgate spec1f1c water quality and quantity 
~~ standards for the San Francisco Bay Delta, despite the 
~~Amoma acknowledged failure of the standards developed by the State 
~~~~~PUa of California Water Resources Control Board ("State Board") to 
Dmver,C08o.z02 protect the striped bass fishery resource. Unless you take 
{3o3) 6~3~ action within the next sixty days to comply with sections 
-~~-~~a 303(c)(3) and (4) of the Clean Water Act, we intend to file an 
zna P Scnet. N.w. enforcement action in federal district court to compel you 
~~ either to take such action, or alternatively, to compel the 
~~;~10005 state Board to adopt appropriate standards. 
A~.ASXAoma 

J1 s Four1h Street 
}~.~~taU, AK 998o• 
(907) sl6-~n • 
MOII.nnrDT oma 
~16 Fint Amtut South 
Suille no 
SGulc. WA 98104 
(206) HNJ-40 

~ACifJC oma 
~11 Mcn:Nnt Sttcct 
Suitel01 
Hcnalulu, Ht 968• J 
(8o8) S~·.z.o6 

This notice is based on the following discussion of the 
pertinent facts and law. 
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I. THE STATE BOARD'S WATER QUALITY STAHDABDS 
HAVE FAILED TO PROTECT THE STBIPEP BASS 

In 1978, the State Board adopted a Water Quality Control 
Plan for the Sacramento-san Joaquin Delta and suisun Marsh 
("1978 Plan") which established water quality standards for 
municipal and industrial, agri~ultural, and fish and wildlife 
beneficial uses in the Delta and suisun Marsh. The 1978 Plan 
was designed to provide the same level of protection to the 
Bay ecosystem as would have existed without the Sate Water 
Project (SWP) and the Federal Central Valley Project (CVP). 
The key component for measuring ecosystem health in comparison 
to historical and trwithout project" levels of protection was 
the striped bass index ("SBI"). 

The State Board focused on striped bass protection because 
of the importance of the fishery and the relative abundance of 
information on the species. Even in its current diminished 
state, the striped bass fishery provides economic livelihood 
for thousands of people and recreation for hundreds of 
thousands more. 1 More importantly, however, the striped bass 
population also serves as "a surrogate for the biota of the 
entire Estuary," and thus has been used as an indicator 
species to measure the health of the entire Bay-Delta 
ecosystem. 2 · 

The 1978 Plan indicated that the proposed water quality 
standards would maintain an average SBI of 79, which would 
provide "without project" protection of the fishery until the 
historical SBI of 106 could be attained. The SBI is a measure 
of the relative abundance of young striped bass in the Bay
Delta Estuary. While the SBI does not translate directly to 
the absolute size of the striped bass population, it is a 

1 California Department of Fish and Game, "Striped Bass 
Restoration and Management Plan for the Sacramento - San 
Joaquin Estuary, Phase I" ("Striped Bass Plan"), September 
1989, iv. 
2 State Board, "Revised Draft Water Quality Control Plan for 
Salinity, San Francisco Bay/Sacramento-San Joaquin Delta 
Estuary," June 1990 ("Revised Draft Salinity Plan"), 7-22; 
1978 .Plan, VI-6 to VI-9. 
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"legitimate and relativelr sensitive measure of the change in 
abundance between years." 

During the 1976-77 drought, the SBI declined precipitously 
and striped bass populations in the Bay-Delta Estuary have 
remained low since that time. The average SBI since the 
adoption of the 1978 Plan has been about 25. The 1988 SBI of 
4.6 and the 1989 SBI of 5.1 were the lowest on record. The 
State Board has admitted the failure of the recent water 
quality plans to maintain a healthy striped bass population: 

The Delta Plan objectives have not malntained the SBI at 
the •without project' level of 79·, the expected level o! 
protection under these objectives: nor have they stopped 
the decline which had begun to become evident even before 
the objectives were established. 4 

• 
The decline in the striped bass population is mirrored in 

the declining fishery resources throughout the Bay-Delta 
Estuary. The total population of adult striped bass in the 
Bay-Delta is today only one-fourth to one-third of its 
population in the 1960's.5 American shad and natural 
populations of Chinook salmon in the Bay-Delta have also 
declined dramatically from their historic levels. (Water 
Quality Assessment, April 4, 1990, A-11.) The native Delta 
smelt, a principal forage fish for the striped bass once 
abundant throughout the upper Estuary, has declined so 
severely that the California Department of Fish and Game 
("DF&G") has recommended that it be listed by the State as an 
endangered species. 6 The Sacramento splittail has been 
recommended for study as a can~idate species by the U.S. Fish 
and Wildlife Service ("F&WS"}. Due to concerns over fish 
population declines, habitat impairment and toxic 
contamination of fish and waterfowl, the San Francisco Bay and 
the Central Valley Regional Water Quality Control Boards have 

3 State Board,"Revised Draft Salinity Plan," 5-41. 
4 I,g. I 5-39. 
5 DF&G, "Striped Bass Plan," 9. 
6 DF&G, "A Status Review of the Delta Smelt in california," 
Candidate Species Status Report 90-2, August 1990. 

7 State Board, "Revised Draft Salinity Plan," 4-25. 
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determined "that the Bay Delta and the major tributaries that 
feed the Delta (the sacramento River, the American River, and 
the San Joaquin River) do not tully support all of the 
beneficial uses of these waters" and have recommended federal 
listing of these waters as "impaired• under Sections 304(1), 
303(d), and 319 of the Clean Water Act. 8 · 

II. EPA HAS DISAPPROVED THE 1978 PLAN 
WATER QUALITY STANDARDS 

EPA has demonstrated a continuing concern about the striped 
bass standards since its original conditional approval of the 
1978 Plan. EPA's approval of the 1978 Plan was dependent on 
the success of its water quality standards in protecting the 
striped bass population. It conditioned its approval on State 
Board compliance with EPA "interpretations" of the standards 
which committed the State to take immediate action if 
signifitant declines in the striped bass population occurred: 

If there is a measurable decrease in the Striped Bass Index 
(SBI) below that predicted, the SWRCB shall commence 
immediate actions to review and revise the Delta Plan · 
standards such that "without project" levels of protection 
are attained. It is our understanding that an average SBI 
of 79 represents "without project" protection. 

"EPA Interpretations of Water Quality Standards, Sacramento
San Joaquin Delta and Suisun Marsh, · July, 1980," annexed as 
Exhibit 1 hereto, emphasis added. 

Since that time, EPA has repeatedly expressed concern over 
the continued depression of the SBI. In its comments on the 
prehearinq staff report for the second triennial. review of the 
1978 Plan, EPA noted that while there had been a "measurable 
decrease" in the SBI, "no revisions have been made to the 
Delta Plan to provide protection of the fish and wildlife." 
EPA concluded that "existing water quality standards do not 
fully protect the designated beneficial use." Letter from 
Regional Administrator Judith Ayres to Chairman of the State 
Board, Carole A. Onorato, dated December 6, 1984, annexed as 
Exhibit 2 hereto. 

8 State Board, "1990 Water Quality Assessment," April 4, 1990, 
A-6. 
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The State Board completed its second triennial review of 
the 1978 Plan by adopting Resolution 85-4 in January 1985. 
The resolution was submitted to EPA for approval on June 26, 
1985, and on September 18, 1985, EPA responded with a request 
that the State Board provide additional information to support 
its findings. Finally, on June 29, 1987, following the State 
Board's second triennial review, EPA Regional Administrator 
Judith Ayres notified Don Maughan, Chairman of the State 
Board, that EPA would not approve the striped bass survival 
standards or the relaxation provision of the striped bass 
spawning standards: 

EPA approves the water quality standards contained in 
the Delta Plan with the exception of the striped bass 
survival standards and the relaxation provision of the 
striped bass spawning standard. EPA can not approve these 
two standards as we believe the standards do not adequately 
protect the fishery resource. 

Letter from Regional EPA Administrator Judith Ayers to State 
Board Chairman Don Maughan, dated June 29, 1987, annexed as 
Exhibit 3 hereto. 

III. THE STATE HAS FAILED TO PROMULGATE STAHQARDS 
WHICH WILL PROTECT THE STRIPED BASS 

Despite EPA's disapproval of the striped bass standards, 
the State Board made no changes to the standards following . 
EPA's second triennial review of the 1978 Plan. In October 
1988, the State Board released its "Draft Water Quality 
Control Plan for Salinity" ("Draft Salinity Plan") which 
recommended a significant decrease in spring exports in order 
to meet flow requirements for the striped bass and other 
economically important fish species, including Chinook Salmon. 
~- at 7-32. However, the State Board withdrew the Draft 
Salinity Plan in January 1989, at the end of the evidentiary 
phase, and on July 20, 1989, released its draft revised 
workplan, which eliminated consideration of flows and extended 
the deadlines for adoption of Bay-Delta Estuary standards. 

The State Board withdrew the Draft Salinity Plan for 
political rather than scientific reasons. In fact, the Draft 
Salinity Plan's proposed flow standards were clearly essential 
to protection of the striped bass. The State Board, DF&G, and 
F&WS have identified delta water diversions and reduced delta 
outflows as the major causes of striped bass decline. During 
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·the State Board's Bay-Delta hearings in 1987, both DF&G and 
F&WS recommended substantially increased outflows as the 
primary measure to insure immediate striped bass protection.9 

According to OF&G's "Striped Bass Plan," the water diversions 
"entrain and remove striped bass eggs, larvae, and juveniles 
from the Delta; reduce the young bass food supply; and disrupt 
bass migrations."10 Reduced Delta outflows "make the lower 
San Joaquin River saltier than desirable for bass spawning; 
and they reduce the transport of bass eggs and larvae and 
thus, specially, restrict their nursery area."11 DF&G has 
recommended that Delta outflows be increased in spring and 
early summer and that higher minimum outflows be maintained to 
improve striped bass survival. 12 

The State Board admitted in its original Draft Salinity 
Plan that the majority of the problems causing the striped 
bass decline were directly related to reduced Delta outflow . 
and excessive exports, including the following: 1) a salinity 
and electrical conductivity barrier in the mainstem of the San 
Joaquin River (due to reduced flows) restricts spawning runs 
and spawning activity in that area; 2) flows are insufficient 
to move larvae out of the central Delta into Suisun Bay 
nursery areas; 3) striped bass eggs and larvae in the Central 
Delta are lost in large numbers due to entrainment in 
agricultural diversions and export facilities; 4) longer 
residence times in the Sacramento River caused by low flows 
expose the eggs and larvae to starvation and predation; and 5) 
decreased flows delay the transport of eggs and larvae to the 
rich food supplies of the Suisun Bay nursery area, 
exacerbating the effects of the depletion of their food supply 
in the central Delta. 13 

The State Board's own original conclusions, and expert 
testimony presented during the hearings, impelled the State 
Board to acknowledge in its June 1990 Revised Draft Salinity 
Plan DF&G's position "that the major impacts on striped bass 

9 State Board, "Draft Salinity Plan," 5-77. 

10 DF&G, Striped Bass Plan, 9. 
11 _lg. 1 16. 

12 . 
,Ig. 1 16. 

13 State Board, "Draft Salinity Plan," 5-83 - 5-87. 



William K~ Reilly 
EPA Administrator 
July 31, 1990 
Page 7 

are due to flow and diversion, rather than salinity.n14 The 
State Board's Revised Draft Salinity Plan admits its proposed 
changes in salinity standards are ·not in themselves adequate 
to reverse the decline of the striped bass: 

"The effects of these measures [to regulate salinity), in 
and of themselves, may not be readily or distinctly 
measurable apart from other factors, in terms of the 
Striped Bass Index or other population measurements. 
Spawning habitat conditions, in and of themselves, are 
probably not the major reason for the decline of the 
striped bass. However, in the context of the Water Quality 
Control Plan for salinity and temperature, these represent 
the only actions available to attempt to improve the 
striped bass situation. 1115 

Nevertheless, the State Board currently proposes to delay 
consideration of flow until the water rights phase of the 
hearings, currently scheduled for completion in late 1992. 16 

This directly contravenes EPA's repeated directives, 
commencing over a decade ago, requiring the State Board to 
take "immediate" action to revise its Delta water quality 
standards to protect the striped bass. "EPA Interpretations 
of Water Quality Standards," supra, Exhibit 1 hereto. 

The State Board's failure to protect the striped bass by 
. setting the necessary flow standards also violates express 

court instructions in the "Racanelli decision" (United States 
v. State Water Resources Control Board (1986) 182 Cal.App.Jd 
82, 227 Cal.Rptr. 161). In this decision, the court objected 
to precisely the plan of action currently proposed by the 
State Board, the determination of water quality (flow) 
standards in the context of water rights· allocations: 

We think the procedure followed--combining the water 
quality and water rights functions in a single 
proceeding--was unwise. • • • The fundamental defect 
inherent in such a procedure is dramatically demonstrated: 
The Board set only such water quality objectives as could 
be enforced against the projects. In short, the Board 

14 State Board, Revised Draft Salinity Plan, 5-58. 

15 ,Ig. 1 5-59 • 
16 • 

.lsi• I J. • 
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compromised its important water quality role by defining 
its scope too narrowly in terms of enforceable water 
rights. In fact, however, the Board's water quality 
obligations are not so limited. 

182 Cal.App.3d at 119-120; 227 Cal.Rptr. at 180. 

Ignoring this direction from the court, the State Board has 
concluded that "[f]low requirements which will ultimately be 
established in the water rights decision will be based on the 
record of the Water Rights hearing. 1117 

IV. EPA HAS A MANPATORY DUTY TO PROMULGATE WATER 
QUALITY STANDARDS TO PROTECT THE STRIPED BASS 

EPA has a statutory duty to disapprove and revise any 
standard which fails to protect beneficial uses, including 
11the protection and propagation of fish, shellfish and 
wildlife.•• 33 u.s.c. §§ 1251(a) (2) and 1313(c) (2), (3). 
EPA's conclusion that it 11cannot approve" the two standards 
responsible for the protection of the striped bass (and 
thereby the entire estuary's fishery resources) is iR§Q facto 
a disapproval of these standards. In responding to the State 
Board's second triennial review, EPA had only two options 
under Section 303(c) (3) of the Clean Water Act: approval of 
the proposed water quality standards or disapproval and 
revision of the standards which were inconsistent with the 
applicable requirements of the Act. "Under section 303(c) of 
the Act, EPA is to review and to approve or disapprove State
adopted water quality standards." 40 C.F.R. §131.5. 
Furthermore, section 303(c) (3) of the Act requires EPA to 
determine that new or revised standards developed in the 
triennial review process are either consistent or inconsistent 
with the Act: 

If the Administrator determines that any such revised 
or new standard is not consistent with the applicable 
requirements of this chapter, he shall not later than the 
ninetieth day after the date of submission of such standard 
notify the State and specify the changes to meet such 
requirements. 

33 u.s. c. §1313 (c) (3). 

17 1.s;i., 6-2. 
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If the suggested.revisions are not adopted by the State 
within ninety days after the date of notification, EPA must 
propose new regulations. After a ninety-day comment period, 
unless the State has adopted acceptable regulations in the 
interim, EPA must promulgate the revised standards. 

EPA has admitted its evasion of its legal responsibility to 
either approve or disapprove the State's water quality 
standards in its own internal memorandum. On June 12, 1987, 
EPA prepared "Delta Standards Action Questions and Answers," 
marked "For Internal Use Only." In response to the question 
"Is EPA's action, by neither approving nor disapproving the 
striped bass standards, in violation of the law?," EPA 
admitted that its actions were "inconsistent" with the Clean 
Water Act: 

The Clean Water Act requires EPA to approve or disapprove 
water quality standards submitted by the State. These 
[striped bass] standards are clearly not approvable. What 
we have done may be inconsistent with our regulations. But 
we believe that in this instance there are mitigating 
circumstances. 

EPA's failure to enforce section 303(c) has resulted in 
continuing severe harm to the striped bass fishery and the 
ecosystem of the Bay and Delta, contrary to the purposes of 
the Clean Water Act. Therefore the undersigned conservation 
organizations have authorized their counsel to serve this 
notice of their intent to commence litigation in federal 
district court to compel you to comply with section 303(c) of 
the Clean Water Act. 
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We believe this NOTICE OF INTENT TO SUE sufficiently states 
the grounds for complaint. If, however, you have any 
questions, believe any of the foregoing to be in error, or 
otherwise wish to discuss this matter, please contact the 
undersigned. 

s~'~ Of attorneys for Sierra Club, The Bay 
Institute, Natural Resources Defense 
Council, California Natural Resources 
Federation, Pacific Coast Federation 
of Fishermen's Associations, Inc., 
United Anglers of California, Point 
Reyes Bird Observatory, Citizens For 
A Better Environment, Marin Audubon 
Society, Santa Clara Valley Audubon 
Mount Diablo Audubon Society, Ohlone 
Audubon Society, Madrone Audubon 
Society, Napa-Solano Audubon Society, 
and Sequoia Audubon Society 
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UNITEO STATES ENVIRONMENTAL PROTECTION AGENCY 

"(CION IX 

Carl a ,... Bard, 0\a I f"'fCiman 

215 Fremon' Stleet 
s~n Fr~nc:isc:o, C&. 941 OS 

$tate Water Resources CCntrol Soard 
P.o. Sox 100 
Sacramento, CA 9'80 1 

o .. rMs~ 

2 8 AUG 1S80 

We have revie~ed California's ~ater. quality standards for the 
Sacra~ento-San Joaquin Oelta and Suisun Marsh as contained in .the 
Water. Quality Control Plan for the Sacra~entc-San Joaquin Delta and 
Suisun Marsn tOelta Plan)'adopted by the State Water Resources 
Control Beard en August 16, 1978, by ceans of Resolution No. 78-43. 
Also, we have reviewed var.lcus supporting mater.lals Including the 
January 25, t979 transmittal of the Delta Plan and the February 7, 
1980 transmittal of additional information to supplement the Soard's 
1979 tran~ittal. 

I am ple~sed to Inform you fhat I a~ approving California's Delta Plan 
as standards for these waters pur.suant to Section 303(e) ot the Clean 

'Water Act. This aetlcn Is based upon my detenDinatton that these vatsr 
quall1"f s~ndards :ar:e consistent ~lth the protection of the p..:bl ic 
he.a l1"h and ve l fare and tne pur~oses of tne Ct ean Water 1<1'. · 

., e~end the State Water Resources Cont~c I Boa~d fer: Its coop era t I en 
ln wo~klng with the Envlrcncental P~cteetlcn Agency in developing and 
adopting these revis•d standzrds. With this approval, the currenT 
Federal.ly a~proved water quality standards fer the San Franc I sc:o Bay . 
Basin (2) and the Sacramento-San Joaquin Delta 8asln (58> are, in 
addition to the Oelta Plan, the fcllcwlng Sta~e Water Resources Control 
Soard doc:~r.~en1"s: . 

"Water Qual lty CQntrcl Plan Report, Sacracnento Rl ver &sin 
(5A), Sacrar.\entc-San Joaquin Delta Ba~ln (58), San Joaquin 
Basin CSCl, Vol~e 1", August 21, 1975, as amended, 0\apters "' 
2 and ' ("Basin 5a Plan") 

"Water Quality Control Plan for the Control of Temoerature In 
the Coastal and Interstate Wat•rs and Enclosed Says an~ 
Estuaries of Californi••, May 18, 1972, as amended 

EXHIBIT 1 
.... 
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Sta~e Bo~rd ~esolu~ion No. 68·16, "Staf~ent of Pol ICY. ~i~h 
Rcsoec~ ~o ~·\lintaining Hign Qu~lity of Wafers in Californi~". 
Ocro::er 1968 

"Wa~er Cual ify Control Policy tor ~he Enclosed Says and 
Es~uaries ot Cat ifornia," May 197~ 

San Francisco Sav Basin C2l 

These Sta~e Water Resourct s Contro I Boar:d documenTs also 
aoo ly in 11'\e San Francisco ~Y Basin witn -me exception ~:\aT 
~he "Slsin 58 Plan" Should )e replaced by 11'\e following docu
ments: 

"Wafer Qu~li~y Con~rol Plar, San Francisco Bay Basin <21, 
Pa~ I", ~ri l l7, 197,, as amended, 0\ap~er:s 2 and 4 ("Sasin 
2 Plan") -. 
"Wa~er Quali~y Con~r.ol Plan for Ocean W8~ers of California", 
January 19, 1978, as amended (Ocean Plan) 

"The Oe\'ta Plan supersedes Figure 4-1 and the Del1'a salinity s~andards 
of Table 4-2, bont conTained in ~he Basin 58 Plan. Also, tne Oelta 
Plan supers•des The Chipps Island and Suisun Marsh salinity sTandards 
o.t 'M\e Basin 2 PI an. 

·-

In approving 'the Oelta Plan ~afer quali'ty sTandards, i-t is my assurno
Tion 'that ~e inTer?reta~ions sTaTed in Enclosure 1 and ~he sc:\edules 
for addi~ional sTandards developmenT se~ for~ in Enclosure 2 will ~e 
followed !:ly ~e 9oard in The developmenT and refinemen~ of Oei'Ta STand
ards. To assure That no misundersTandin9 may occur, please confirm To 
me wiThin a lnOn'M'l of 11\e daTe of This le~Ter ~haT these interQreta
~lons and sc:'ledules conform wi11\ Tne StaTe's views. These interpre
Tations and sc!'\edules are noT intended to alTer any ot 1T\e conaitions, 
in~erpreTa~ions or sc~edules of we~er qual i~y s~andards develoQrnenT 
~ha1' are ouTS!andin~ from tne le1'1'ers of ao0roval tor any of tne pre
viously a~::~roved sTandards in o1T\er policies and plans 'M\aT apoly To 
~hese •aTer-s. 

In ~1'\ese ::nri:"luins afiorTs ~o•aro develooing wa~er qualiTy s~andards, 
i~ will ~e o~r ~Ieasure ~o con~inue To work togetner wit:\ Tne Sta~, TO 
~rotecT Tne :~ali~y of California's waters. 

Enc f osures 
• 
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ENVIROI-l-4ENTAL PROrn:TION ~~ 
July t980 

EJ,closure 

£?A INT~P.E'iATIONS OF WATE?. C:UALITY STANJAROS 
SA<:iW"eiTO-SAN JOAOIJHI ~ElTA ·1n0 SUI SUN :o4AASH 

tOELT,I\ PUN> 

If "'-0 ntr.\er" i c:a I va I ues In 11\e -ater aws I i ty s-tandards con t l i c1', 
the more ~Tringent value will ,revail. 

2. 1f it is shown that there is 1 measurab I e adverse ·effect on 
sTrioed bass s~awning•, then a comolete review of the Strioed 
Bass Soawning Standara RelaxaTion Provision Cat t~e Antioc~ 
Water-wo~ks InTake when orojecT deficiencies are imoosed) (Table 
Vl-1, oage Vl-31l shall c:cr;cence immediately. Similarly, if any 
Change in Suisun Marsh Chioos lslanc standards is prooosed, as ·• 
par~ of ~at sTanaards amendment orocess, a review and revision 
ot the Relaxation Provision Shall commence. 

lf there is 1 measurable decrease•• in the S"trioed Bass ln~ex 
<SS l) bel ow that ored i c.,.ed, the SWRC! sha I I commence i IMied i ate 
ac:1'tons to review and revise the Delta Plan s-rancards such tha1" 
•withou~ oroje~ levels ot orot~ion are at~ined. It is our 
unders~anding thaT an average SBI ot 79 reoresents "without 
projec~ protec~ion. 

• "A ceasu~ble adverse effect on strlpea bass soawning" means the 
following: tP\e Str ioed 9as.s Index <SSI) for the individual year is 
dec~eased by more ~~an l ~~an~ard deviations froQ That which would 
otherwise ~e or~ic~ed using ~e retaT\onsnios Shown on Figures lll-27 
and I II•ZB of ~e Final EIR for Oelta Plan adoot.O August, \978. 

•• ~asurab l e dec~aase ~eans either: 

(1) three consecu-tive years where -the SBI is decr"eased ~Y more than 
one sTandarc ~eviation below ~aT whic:n would otherwise be ore
dic~ed ~or eac~ ~ear using the relaTionshi;)S shown in Figures 
111-17 and 11t-2S of The Final EIR of the Celta ?tan adooTeC 
AugusT, 1978: or -

(2) six consecUTi·1e year"s wf'lere 11\e sg1 is below . t~at ;)redicted for 
eac~ year", ~si~g The aoove relaTionsnips • 

. · 

-. 
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EHV I ROt-t-\ENT AL PROTECT l Ctl .-GENC"t 
July 1980 

AOOITtCW.L WAT~ CUALITY STAI'CAAOS OEVEt.Ci'MEl'IT 
S~ENTO-SAN JOAOUIH DELTA AND SUISUN ~ARSH 

(CELTA P\.ANl 

As a pa~ of the water Quality s~andards reYision pr-ocess pursuan~ ~o 
secTion 35.15~0, ~he Sta~• 5hall develoo addi~ional wa~er Quali~y· 
s"hlndards s:Jecified >elow and shall held public: hearings ancS shall 
adop~ revisions ~o w1Ter Quality stancSar-es as apor-oor-iaTe • 

1. Through State Wster- Respurces Control Soard ResoluTion No. 80-18, 
"AdopTion of a Schedule ot Hearings and Ac:"fions 1'o Resolve Out
s~anding Issues i'.ela~ed ~o the Bay-Jel~a Watershed," adcoTed by 
'the Board on April 17. 1980, the Board has coenen i t~ed i ~self 'to 
review waTer quality issues, ~o develoo additional water Quality 
STandards, and ~o adoc~ the develooed standards. The following 
I isT of standards needs is included in -or-x covered ~ ResoluTion 
No. 80-18 and snalt be ccmole~ed as SCheduled in the Resolu-tion: 

a. In i~s review of s-tandards, th~ Soard shall evalua~e inform
a-rion developed on: 

~-

. · 

t) water ~reatmen~ costs for indus~r-ial pr-ocesses and 
municipal uses; 

2l reclamation ~ten~ial of w.as1'ewater-: 

3) poten~ial for crop decrement to sal~ sensi~ive ~r-ee 
cro~s and sor-inkler irriga~ed or-naenen~al shrubs for 
municipal and indus~rial users from the wesTern del~a; 
and 

'l shall develoo addi~ional stan·dards as ao~r-oor-iate to 
pro~ec:"f ~ose uses. 

~e S~a~e ~as studies under~ay ~o de~ermine ~e wa~er auali
~Y needed to :)ro~ecT 19r-icul~r~ during t~e oortion of t_t~e 

year bet· .. een August 1~ ancS ~1arcn 30. i'l\ese studies ar"e 
scneduled "'O ::e C:Ot:IOie~ed :v 1~e2. Additional stanaar-ds to 
or-oTec:T this beneficia1 use Shall ~· develooed • 

c. The Sta~e snail evalua~e ~he ongoing ne;oTia~ions be~ween 
~he State OeoarTI':'Ient of WaTer P.esour-c:es, 'Y!aTer and Power 
Resources Service (former 1 y US:Rl and ':'ne SouTn Oe ITa Wa ~er-

. ... 
:·:-. ~ . ·-
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Agency ~o resolve differences in ~he determina~io~ of effee
'tive and aeecoTaOie eeans TO pro-ree-r souThern delta b9t" ieul- . 
~ural use and deve loo addi'tional s~andat"dS to pro~ee~ Th i s 
bGnet ieial usa, as approoriate. 

d. The State Sha f t ensure ~a.,. necessary s~ies are performed 
'to prov ide a bas i s tor addi'tfonal s~ndards which will suo
pl-.nT 11\e oroTec'tion derived frot'!l s1'rioed bass survival 
s~aftdards and orovide eore .oorooriaTe prctee-r ion tor other 
fish soec ies and aquatic l ife. 

e. The State Shall ensure tha~ necessary S'tudies are ,ertor~ed 
'to provide a basis for ad~itional s~andards which will suo
olemen~ 'the proTec1'ion derived fr~ Suisun Marsh s~andat"dS 
and provide eore direc~ ~ro~ec-rton ~or aquatic life in ~rs~ 
channels and open ~aters. 

t. 

9• 

The State has s'tudies underway ~o ~e~e~ine the wa~er quati
'ty needed to protect beneficial uses of Sen Francisco Bay. 
These s1'udies are sc~eduled 1'o ~· used in a Sta'te Soard 
S1"andards review i n 1986. The S~a1'e Shall devei()C) standardS 
based on any early conclusions of ~ese s1'udies as soon as 
possible. These wi J l include s'tandards 11\a't eain1'ain 'the 
na'turaJ !)eriodic: over'turn t" 'the South &ly to protec.,. 11\e 
designa1'ed benefic i al uses of 1"hose waters. In any ease 
ex'tens i ve review of Cay sa I in i 'ty S1'andards sha II c::crmaenc:e no 
later 11'\an 1986. 

ihe Sta'te has s1'Udies underway to· de~ermine the eftec'ts of 
algal produe'tivi'ty in The es1'uary (tncludtng bios1'imutationl 
on water qua It 1'y. '!hese s1'ud i es sha I I t:e used ~o devel oo 
standards to control I)CC.ssive bios-riaautation in 11\e estyary 
as soon u poss ible. Con1'inued s-rudies and IIOdeling effor1's 
to refine 'these S1'andards shal 1 'e used to uodate t~ese 
s'fandards. 

2. As ~er1" of ~he 'trienn i al rev i ew ~o be subllli't'ted 'to 'the Sta1'e 
!card by Au9us~ 1981, 'the StaTe shall ~aluate 1'he follow i ng 1'o 
dete~ine -1'\a't new or additional s~andar:s and/or 'lans of imQte
een~~Tion ~~a t t ~e · a~coted to ,roTeC1' ~esignated . ~nefieial uses. 

-al ~e water Quality s~andar~s i n ~~e Slc~h a~ ~"• CiTy of 

bl 

~atlelo Intake 'to resT~re and / or ~rrecT any ~eti~iencies in 
'r~Tee~ion of designared ~enef i ~ : at uses ~~a1' cay ex i s't 
.,..,ere. 

ware,- Quality S1'andaros to oro'tec't drinking water suoolies 
from oreeursors of tr i halomerhanes. (e.g., sa l in i -ry and 
organ ic ~ter i a l s) • 
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Dece;4 er 6, 1984 

Ks. Carole A. Onorato 
Chairvoman 
Sta~e Water Resources Con~rol &oard 
P.o. sox 100 
Sacramento, CA 9~801 

The En~ironm~ntal Prot~cti~n Agency (~P~) has reviewed the 
~rehearing staff report for the s~cond Tri~nnial Review ot the 
Sacramento - San Joaquin Delta and Suisun Mars~ Water Quality 
Control Plan. We hav~ discussed our comm~nts with J•~ry Johns. 
Manager of the SWRCB Bay - Delta Program. 

\ 

From the info~tion provided in the preh~aring staff report 
•nd th~ testimony that was given •t the November 7, 198~ Workshop, 
EPA believes that the existing water quality standards do not 
fully ~rotect the desig~ated beneficial uses • 

We understand that the SWRCa is devel~ping a revised schedul~ 
to develop fully approvable standards to satisfy S303 of tne 
Clean Water Act and i~lem~nti"~ regulations <•o CFR 131}. This 
schedule should ~rovid• for a Delt~ Plan that, alon~ wit~ the 
Basin Plans, fully prot•cts the beneficial uses of San Francisco 
Bay and Delta. As part of the ieplementation of these water 
quality standards, a schedule for resolving questions relatin; 
to the ~tat~ water rights determinatio"s and other wat~r qu~lity 
manag~ment mea~ures should also ~ develo~d. 

Attached ar~ EPA's comments based on the review of the pre
bearing staff report and other relevant material. We look forward 

~ to continued c~operation in the develop~nt and adoption of water 
quality standArds th•t will fully protect the San Francisco Bay 
and Sacramento - San Joaquin Delta estuary." 

•' 
· Enclosure 

.. 

. Sincerely, 

.J-oL. VJ Yo(.. 

CfuoiTH £. AYRES 
~ Region•l ~dministrator 

EXHIBIT 2 
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ENCLOSORE 

EPA COMMENTS ON THE SECOND TRIENNIAL REVIEW FOR TME S~CRAMENTO 
SAN JOAQUIN DELTA AND SUISUN KARSH WATER QUALITY C~TROL . PLAN 

DECEMBER 1984 

. Adequacy of Standards 

. In the draft resolution contained in the staff report, it 
was stated, 

•that the water quality standards contained in the 
Delta Plan are reconfirmed as adequate•. 

However, the information provided in the staff report does 
not support this conclusion. If such conclusive information 
is not currently available, the resolution should state that 
the standards are reaffirmed based on the best available data, 

· and vill be revised when the ongoing studies are completed. 

Relaxation of Water Quality Standards 

The 1978 Delta Water Quality Control Plan contained water 
quality standards that in some cases were less protective of 
beneficial uses than previous standards. The rationale for 
those relaxations was that different standards for different 
water year types would provide more realistic standards that 
would not need to be suspended, as occurred during the 1976-1977 
drought. Ourin9 the November 7, 1984 workshop, vbile discussing 
the Suisun Marsh standards, SWRCB staff stated that it would 
not be a difficult process to temporarily relax standards. 
EPA strongly disagrees with this position.· The relaxation of 
standards must be done consistent with Federal law. EPA approved 
the Delta Plan on the understanding that the adopted water 
quality standards would not need to be relaxed {even in critical 
'ears) since they were based on hydrologic year type. 

•without Project• Conditions 

The 1978 Water Quality Control Plan for the Sacramento 
San Joaquin Delta and Suisun Marsh was based on the concept of 
providing a level of protection to the ecosystem that would 
have existed without the State Water Project (SWP) and the 
Federal Central Valley Project {CVP). In the upcoming hearings, 
scheduled for 1986, i-t may be JllOre appropriate if the standards 
vere not limited to the impacts associated ~ith the water 
export projects. This could be accoMplished by holding separate 
hearings for water quality standards and water rights. Water 
quality standards could then be established in order to fully 
protect against all the impacts affecting the Bay - Delta 

.. 
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Estuary. The water ri;hts hearings could 
the •without project• conditio"s concept. 
provide full prot•ction of the designated 
would not limit the implementation of the 
Plan to the water export projects. 

Toxic Pollutants 

continue·to be based on 
This approach would 

beneficial· uses, and 
Water Ouality Control 

On November 8, 1983, EPA promulgated new water quality 
standards regulations, .which put a greater emphasis on toxic 
pollutants. Section 131.11 (a)(l), r•ads in part, •states must 
review data and information on discharges to identify specific 
water bodies where toxic pollutants may be adversely affectin; 
water quality or the attainment of the designated water use or 
where the levels of toxic pollutants are at a level to warrant 
concern and must adopt criteria for such toxic pollutants to 
protect the designated use.• The SWRCB staff report did not 
identify what steps are being undertaken to address the toxics 
issue. If the SWRCB believes that this should be accomplished 
by Regional · Boards in the Basin Plan Amendment process, this 
should be clearly stated. However, since two Regional Boards 
are involved, it may be more appropriate to. establish water 
quality standards for toxic pollutants as a part of the Delta 
Plan. 

Striped Bass Index 

The SWRCB has a statutory responsibility to set water quality . 
standards for the attainment of the beneficial use to protect 
fish and wildlife. The Striped Bass Index (SBI) was developed 
as a surrogate standard for the entire Delta fishery. ·The SWRCB 
committed to the attainment of a SBI of 79·Cin order to provide 
'without project' protection of the fishery), until the recent 
historical level SBI of 106 could be attained. ~PA's approval 
of the Delta Plan was based on the adequacy of the Plan to meet 
the SBI of 79. The approval condition stated that: 

•If there is a measurable decrease in the Striped 
Bass Index (SBI) below that predicted, the SWRCB 
shall commence immediate actions to review and 
revise the Delta Plan standards such that •without 
project• · levels of protection are attained.• 

As documented in the staff report for the second triennial 
review, there has been a measurable decrease in the SBI, as 
defined in our July, 1980 approval letter. iowever, no revisions 
have been made to the Delta Plan to provide protection of the 
fish and wildlife. The SWRCB staff state that current information 
available on the Striped Bass decline does not yet support an 
action that cou!d be taken to correct this situation. During 
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the first triennial review, this same concl~sion vas drawn. 
Therefore, it must be asked if the Striped Bass Index can still 
be considered a viable surrogate standard for the Delta Fishery. 
Information provided by the USFWS on chinook salmon also document 
the inadequacy of the current standards to protect fish and 
wildlife. Does the SWRCB believe thae the information provided 
by the USFWS could support interim standards for the additional 
protection of the fish and wildlife resource? What further 
~asures does the SWRCB pro~ose in order to provide full 
protection of aquatic life in the Bay and Delta? 

Suisun Marsh Standards 

At the November 7, 1984 workshop, there vas concern 
raised about the Suisun Marsh standards, which became effective 
October 1, 1984, and it was suggested that the hearings be 
partially reopened to consi~er revisions to these standards. 
SWRCB staff recommended that the hearings not be opened just • 
to review the Suisun Marsh standards. EPA concurs with this, 
and would like to emphasize the statement on page V-12 of the 
Appendix to the Delta Plan, •consequently, modifications have 
been made reluctantly in the plan extending the compliance 
date for full project mitig3tion of the Marsh to October l, 
1984 and increasing interim Marsh protection in dry &nd 
critical years. The project operators should not view this 
date as a target to shoot for, but as a date by wbich full 
mitigation will be required through whatever means are available 
to the projects.• If the SWRCB decides to reopen the hearings, 
EPA feels that it would be inappropriate to limit the focus 
strictly to Suisun Marsh standards. Other topics which 
should be addressed include South Delta standards, Fish and 
Wildlife standards, and interim standards for San Francisco 
Bay. · 

Municipal Water Ouality Standards 

EPA h~s previously raised the concern about the need to 
protect drinking water supplies from high levels of sodium and 
the precursors of trihalomethanes. The staff report concluded 
that, •these concerns would be more properly addressed through 
increased public awareness of limiting diet&ry intake of sodium, 
use of alternative water treatment techniques, or possible 
relocation of the Contra Costa Canal intake, rather than through. 
setting more stringent salinity standards in the-Delta for public 
health reasons.• Since the Delta has municipal water supply 
designated as a beneficial use, it is the responsibility of the 
SWRCB to develop vater quality standards that vill protect this 
use [40CFR 131.6(c) and lll.ll(a)]. In water treatment, it is 
preferable to remove (or reduce) the source of a contaminant 
rather than provide . addi~ional treatment. While the control of 



• salinity aat not b4 ~be only approacb to ~his problem. further 
jua~ifica~ion is needed to support the s~•~ ... n~ that it is 
no~ necessary to adop~ .are strin;ent water quality -a~ndar4s 
for tbe protec~ion ot publi~ health • 
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2 9 JUN 1981 

Mr. w. Don Mauqhan 
Chairman 
State Water Resources control Boar~ 
P.O. Box 100 
Sacramento, CA 95601 . 

Dear Mr. Maughan: 

The u.s. Environ=antal Protection Aqency (EPA) has 
reviewed State Board Resolutions 85-4 and 87-7, and other 
relevant materials concerninq the Second Triennial Review of 
the Water Quality Control Plan for the sacramento/San Joaquin 
Celta and Suisun Marsh (Delta Plan). 

. Celt& water quality is presently qoverned by four sets · 
o! standards: the Delta Plan, the Water Quality Control Plans 
tor the Central Valley and the San Francisco Bay Basins 
(Basin Plans), and the Water Quality Control Poli.cy tor the 
Enclosed Bays and Estuaries of California (Bays and Estuaries 
Policy). This action concerns only the water qualitY. 
standards contained in the Delta Plan. 

The State Board completed the .Celta Plan Second 
Triennial Review in January ot 1985 when it adopted 
Resolution 15-4, and submitted the results of the review to 
EPA for approval on June 26, 1985. on September 18, 1985 EPA 
raquasead additional information from the Board to support 
certa~n findinqs, and qave the · soard the oppo~unity to 
either supply this information or to modify the tindinqs made 
in Resolution 85-4. Since neither th' requested infor=ation 
nor these modifictions were forthcoainq ~y the time the Board 
adopted itasolution 87-7 on February 5 -, 1987 (adopeinq the 
workplan for the upcominq lay-Delta hearinqs), EPA is takinq 
the followinq action. · . 

EPA approves the water quality standards contained in 
the Delta Plan vith the exception of the striped bass 
survival standards and the relaxation provision ·ot the 
striped bass spavninq standard. EPA can· not approve these 
two standards as we believe the standardr. do not adequately 
protect the fishery resource. EPA does, however, recoqnize 

.. 
E;a!IBIT 3 
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that the necessary chanqes to these standards are difficult 
to specify. We also note that the Sta.te Board has embarked 
upon a full-scale review of the Delta Plan standards throuqh 
a public hearinq process. It is mandatory that this process 
result in standards which provide assured protection !or the 
resource. At the ternination ot the hearinq process,. and the 
submission of the State's standards to EPA, EPA will at that 
time, take an approve or disapprove action. 

In reqard to the striped bass survival standards, it is 
important to note that one o! the qoals o! the Delta Plan was 
to maintain the ·tishery in the estuary at levels which would 
have existed in the absence of the State Water Project and 
the Federal Central Valley Project. The striped bass vas 
chosen ~y th~ State in 1978 as the key indicator species to 
be used in measurinq the health of the fishery resource in 
the estuary. The striped bass index (SBI), vas based upon .a 
relationship between flow and younq striped bass survival. 
This relationship was then translated into enforceable water 
quality standards tor !low throuqh the Delta. In order to 
restore and maintain the fishery. at •without project" levels , 
these standards were established to attain a lonq term 
averaqe SBI ot 79. This specific tarqet SBI quantitatively 
defines the success of the Delta !low standards inprotect~nq 
the fishery. _In adoptinq the Delta Plan, the Board 
deter=ined that water quality objectives tor !low and 
salinity alone were sufficient to protect the beneficial 
uses. 

However, the .striped bass index as measured between 1978 
and 1984 vas siqni!icantly below the number predicted. The· 
validity ot the correlation between !low and striped bass 
-survival has become obscured, perhaps because either: 1) the 
correlation is no lonqer as stronq as it once appeared, and 
hence the standard is no lonqer based upon sound scientific 
rationale: or 2) some other constituent(s) other than !low 
and salinity may be severely impactinq the striped bass 
fishery. · Reqardless of which of these may prove to be the 
ease, the continuinq decline of the striped bass index 
clearly indicates the inadequacy ef the existinq strip~d ba~s 
survival standards, and the need !or substantial revis1ons 1n 
the next Delta Water Quality Control Plan. EPA, therefore, 
cannot approve these standards • 

.. 
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As mentioned, · although _the cause behind the continuing 
decline of the striped bass index aay not be clear, it is 
·reasonable to presume that there still exists a flow-survival 
relationship, and that increased freshwater flows may be 
necessary in order to better protect the survival ot younq 
striped bass. It is EPA's position that the State Board 
should not allow any further incremental diversions of 
freshwater flows above those that are presently per=itted, 
·until the upcoming Bay-Delta water quality standards rev_iew 
and revision process is completed. Additionally, should the 

-State, as a result ot the hearinqs, decide to allow increased 
diversions out ot the estuary, .it may do so only after the 
necessary antideqradation requirements have been satisfied. 

. . 

As tor the relaxation provision o! th·e striped bass 
spawning standards, we do not at this time take issue with 
the scientific validity ot the spawning standard itself; 
however, the evidence !or allovinq a relaxation of the 
standard is questionable. Paqe VI-J o! the Delta Plan states 
"it may be possible to exceed these values tor brief periods 
with little adverse ettect on spawninq." Since the drought 
years of 1976-77 when there vas a lonq period of exc·eedances 
o! adequate salinity conditions tor spawninq, the striped 
bass abundance has not recovered to levels predicted, based 
upon Delta outtlov: While the Delta Plan vas not in place at 
that time, EPA believes that these data have shown that the 
impacts ot the relaxation provision were underestimated. The 
Board's administrative record (Delta Plan and EIR) supportinq 
the relaxation does not provide any scientific evidence that 
this relaxation provision will not adversely affect spawninq 
o!· striped bass. We believe that this evidence is mandatory 
before EPA can approve such a provision. Therefore, at this 
time the relaxation provision ot the striped bass spawninq 
standard is not approvable. · 

As ve t .ind ourselves in the midst ot what will be 
classified as a "critical" year by the State Department of 
Water Resources, the issue ot the relaxation provision is 
especially relevant • . It is EPA's position that the State 
Board should remove the relaxation provision until such time 
as its appropriateness can be demonstrated. This would not 
preclude the adoption of a similar proviston in the Water 
Quality Control Plan that will result !rom the Bay-Delta 
hearinqs that are scheduled to beqin in July. 
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Reqa~inq the upcominq hearinqs, additional areas which 
have been addressed in our earlier let~ers and which mus~ · be 
addressed in the upcominq hearinqs include the vatar quality 
needs of the Southern Delta ana San Francisco Bay. )lso, t."1e 
recant:J.y ena~ed Water Quality AC't of 1987 contains tome nev 
requi.rement.s which will have a dire~ bearinq on the upc:ominq 
proceeainqs. Enc~osures 1 ana 2 contain a lut of bc:.th 
outstanainq. ana new issues that INst be consiclered · ir the · 
1987-88 Delta hearinqs. I would rec:ommend an ear~y t eetinq 
!)e~•een our respective statts to ctiscuss these issua • 

EPA. realizes the cU.tfic:ulty ot est&l:>lishinq star.darc!s 
tor a complex system such as the Bay-Oelta estuary. Nonethe-

:- less, we have an unswervinq c:ommit:Dent to maintain the water 
quality of the estuary. For this reason we have in the past 
urqecl the development of stanaarcls to provide interim 
protection of beneficial uses. · This action serves as a 
:ecoqnition that, despite these historic e.ttorts by the 
State, the San Francisco Bay-Delta is not beinq aclequately 

( -. · protected. · 

We look torwarcl to worki:lq with the State Board· towards 
c:levelopinq water quality stanclarcis tor the estuary which will 
be truly protective of the resource, the importance of whidl 
cannot be overstated. 

Enclosures 

Sincerely, 
Oni<m:AL SIC."lEE BY: 

Jt.1:>ITR E. A.YRES 

JUDITH E. AYUS 
Reqional Administrator 

cc: Executive Officer, Central Valley Reqional Water 
Quality Control Board (V/o enclosures) 

Executive Officer, S~ Francisco Bay Reqional Water 
Quality control Board (vfo enclosures) 

/ 
RA - Readinq Fila 
W-1 - ~eadipq File 
W-3 - Reading Fila 
W-3 - Ofticia~ File 

W-3 - J. Johnstone, tarry, 06/24/87 

-
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 9 

Mr. W. Don Maughan 
Chairman 

1235 MISSION STREET 
SAN FRANCISCO, CA 94103 

State W~ter Resources Control Board 
P.O. Box 100 
Sacramento, CA 95801 

Dear Mr. Maughan: 

Thank you for the-opportunity to comment on the Draft 
Water Quality Control Plan for Salinity. Our specific comments 
are attached, but we have the following general concerns: 

First, we remain concerned_that the Draft Plan does not 
fully satisfy the requirements of the Clean Water Act and 
federal regulations. As we explained in more detail in our 
February 23, 1990 letter to the Board, the standards included 
in the Draft Plan do not satisfy the conditions of EPA's 1980 
approval of the Delta Plan, and will be not be sufficient to 
protect the designated uses of the estuary. 

Second, while we appreciate the Board's desire to expedite 
adoption of salinity and temperature standards, we are con
cerned that the Board's decision to delay consideration of flow 
standards will make it more difficult for the Board to develop 
a comprehensive management plan for the estuary. Since tem
perature, salinity, and instream flows are so closely linked in 
estuarine systems, we believe that an integrated plan is essen
tial to improve and maintain estuarine habitat conditions. 

Finally, we are concerned that several standards included 
in the Draft Plan would provide minimal protection for the 
Delta's declining fish populations, and are limited to those 
that can be achieved with little or no changes in water project 
operations, conservation and conjunctive use programs, agricul
tural drainage practices, or other measures. None of the draft 
standards would significantly improve habitat conditions above 
current conditions or those levels already required in the 1978 
Plan. 

We believe that the Board should take a broader approach 
in setting standards. As the core element of a comprehe nsive 
resource management plan, water quality standards can and 
should serve as the long-term goals of the estuary, and should 
provide a basis for evaluating the impacts of proposed water 
projects, changes in operations, agricultural drainage 
programs, and all other activities that may affect the desig-
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nated uses of the Bay and Delta. ~hey should also be supported 
by sound scientific analyses, and must be sufficient to fully 
protect the most sensitive uses. 

We understand that full implementation of such standards 
may require significant time, resources, and interagency 
cooperation in a number of areas. We also recognize that 
demands for high quality municipal water supplies will be in
creasing. However, we believe that all interested parties are 
willing to work towards mutually acceptable solutions to the 
state's water quality and supply needs, and we are fully com
mitted to that effort. 

If you have any questions regarding our comments, please 
call me at (415) 705-2078, or have your staff contact Patrick 
Wright at (415) 705-2178. 

Enclosure 

Sincerely, 

~~raydarian 
Director 
Water Management Division 
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EPA COMMENTS 
DRAFT WATER QUALITY CONTROL PLAN FOR SALINITY 

Designated Uses 

1. The Plan correctly states that "estuarine habitat" should be 
the designated use for protection of the fish and wildlife 
resources of the estuary. In addition, the Plan should note 
that the uses listed in Appendix A, including cold and warm 
water habitat, marine habitat, wildlife habitat, and preser
vation of rare and endangered species, have been approved by 
the state and EPA as designated uses and must be protected. 

2. The Plan's listing of "antidegradation" as a designated use 
may be confusing to some parties. While we agree that the 
Board should adopt an objective for Suisun Marsh that is con
sistent with the antidegradation policy, it is not necessary 
to list antidegradation as a use. State and federal an
tidegradation requirements apply here a.nd elsewhere· regard
less of whether the Board includes it as a designated use. 

Jofunicipal and Industrial 

1. We agree that the 150 mg/1 chloride standard should be 
retained for municipal purposes. However, we are concerned 
that the Plan also suggests that this standard may be 
eliminated following negotiations between the Department of 
Water Resources (DWR) and the paper manufacturers near An
tioch (pp. 5-5 & 7-34). If the standard is necessary to 
maintain high quality water for municipal purposes, it 
shouldn't be relaxed or eliminated on the basis of these ne
gotiations. 

2. A relaxation of this standard would also be inconsistent with 
the state and federal antidegradation policies, unless the 
Board determines 1) that all existing uses are fully 
protected, including fish and wildlife uses that may receive 
umbrella protection from this standard, and 2) that the 
lowering of water quality is necessary to accommodate impor
tant and economic and social development in the area in which 
the waters are located (See 40 CFR 131.12). 

3. We concur with the comments of the State Water Contractors, 
DWR, and other parties regarding the need for source control 
to maintain high quality water supplies. Several recent 
studies have concluded that the contribution of THM precur
sors from agricultural drains may be significant. The Board 
should ensure that appropriate further studies are completed, 
and begin developing a program to reduce the impacts of 
agricultural drains on Delta water quality conditions. 

1 



Agriculture - South Delta 

1. EPA agrees that the 1978 Plan standards should be fully 
implemented to protect salt-sensitive crops in the southern 
Delta. We are concerned, however, that the recommended 1.0 
mmhosjcm EC (640 TDS) standard may cause a significant lower
ing of water quality in the southern Delta from September to 
March. The Draft Plan should fully discuss the potential im
pacts of this standard on agricultural and aquatic habitat 
conditions during this period, and whether the standard is 
consistent with state and federal antidegradation policies. 

Salmon - Temperature 

1. We agree with the concerns of the Department of Fish and Game 
and US Fish and Wildlife Service that the recommended tem
perature standard of 68 degrees would not fully protect 
migrating salmon smolts in the Sacramento and San Joaquin 
Rivers. Section 5.3 of the Appendix to the Draft Plan notes 
that smolts are "highly stressed" at 68 degrees, and that 
"temperatures below 65 degrees are generally considered 
desirable." Appendix Table 5.3-1 indicates that a change in 
temperatures from 68 to 65 degrees would significantly im
prove survival of chinook salmon over a wide range of flow 
levels. In short, there appears to be no scientific jus
tification for the recommended alternative. 

2. We are also concerned that the phrase "controllable factors" 
is included in the standard, rather than in the implementa
tion plan. We recognize that certain control measures - par
ticularly cold water releases from reservoirs - may have 
mixed results in lowering water temperatures, and that there 
may be some tradeoffs between providing optimum temperatures 
for all salmon runs. However, these concerns are more ap
propriately addressed in the implementation section of the 
Plan. 

3. The Plan notes that temperatures have risen from 4 to 6 de
grees in the Sacramento River since 1978 (p. 5-29) The Board 
and other parties should fully evaluate the reasons for this 
inc rease so that appropriate mitigation plans can be 
developed and implemented. In light of this data, and until 
more information is evaluated, we believe it is premature to 
conclude that reservoir releases - or any other measures -
would not be effective in lowering or maintaining tempera
tures. The Board should fully evaluate the benefits of 
changes in water project operations, riparian vegetation and 
shading, and other measures as part of its implementation 
plan. 
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4. We share the Board's concern over the difficulty of isolating 
the effects of temperature from other factors, and that tem
perature conditions should be analyzed in relation to flow, 
exports, and other factors (p. 7-15). Temperature and in
stream flow levels should be considered together as part of a 
comprehensive management plan to ensure that salmon migration 
and habitat conditions are protected. 

5. The Plan should recommend that additional monitoring stations 
be established to record temperature levels at other impor
tant locations in the Delta. 

Striped Bass - Antioch standard 

1. The Plan should clearly explain the scientific basis for the 
1.5 mmhosjcm EC standard at Antioch to protect striped bass 
spawning. No scientific or technical analysis supporting 
this standard is mentioned or referenced in the Draft Plan. 

Striped Bass - Relaxation Provision 

1. In 1987, EPA concluded that there was no scientific evidence 
supporting the relaxation provision of the striped bass 
spawning standard at Antioch. It was apparently based on a 
statement by the Department of Fish and Game (DFG) that "it 
may be possible to exceed these values (the Antioch spawning 
standards) for brief periods with little adverse effect on 
spawning" (1978 Delta Plan, p. VI-3). In light of the con
tinuing decline of striped bass, and the Board's failure to 
provide additional supporting evidence, EPA concluded that 
the relaxation provision was not approvable. 

2. The Draft Plan does not provide any additional scientific 
analyses in support of this provision. The only statement in 
the Plan regarding the impact of this provision is that the 
DFG has testified that "striped bass would be put under addi
tional stress if the relaxation provision were in effect" (p. 
5-51). 

3. We recognize that the Board has strengthened the standard to 
match the level of protection that was expected in the 1978 
Plan. However, the standard has now been set to reflect 
salinity levels that would be provided by another standard 
(for suisun Marsh}, rather than on the basis of salinity 
levels necessary to protect spawning. EPA cannot approve 
standards that are not supported by sound scientific ration
ale. 
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Striped Bass - Prisoners Point Modification 

1. The Draft Plan does not explain why the Board chose alterna
tive 3-B (.44 mmhos;cm EC) rather than 3-A (.30 rnrnhos;cm EC) 
to delimit the upstream end of the San Joaquin River spawning 
area. The Plan states that "the Phase I testimony and ex
hibits indicate that striped bass prefer to spawn in water 
with an EC of less than .3 rnrnhos;cm EC" (p. 5-56). Recent 
information presented by the Department of Fish and Game 
(Stevens, et al., December 5, 1989) also indicates that most 
spawning takes place where EC levels are less than .3 
mmhos;cm EC. The Draft Plan should fully describe the scien
tific basis for the recommended alternative, and the extent 
to which lower levels would improve striped bass spawning 
conditions. 

Striped Bass - Extension of Spawning Habitat 

1. We disagree with the Board's decision not to recommend expan
sion of the areal extent of striped bass spawning standard to 
Vernalis. The staff analysis in the Draft Plan and the com
ments of the fisheries agencies all conclude that this alter
native would be a positive step towards restoration of 
striped bass spawning on the San Joaquin River. 

The Board's recommendation against this alternative appears 
to have been based on two assumptions: a) that the majority 
of eggs and young produced in the upper Delta would be lost 
to the state and federal pumps, and b) that the water supply 
impacts may be significant. 

a. We recognize that some parties are concerned that this al
ternative may have mixed results if not considered 
together with improved flow standards and export limits. 
These concerns underscore the need for the Board to adopt 
an integrated set of standards to improve spawning and 
habitat conditions. In setting standards for striped bass 
spawning, the Board should not limit itself to consider i ng 
only those alternatives that are already achieved under 
current conditions and operations. 

b. The water supply impacts of this standard may be sig
nificantly overstated, for several reasons in addition 
those already identified in the Plan. First, the es
timates do not take into account flows that are likely to 
be needed for salmon migration. In the 1988 Draft Plan, 
the Board concluded that flows must be increased substan
tially on the san Joaquin River to adequately protect sal
mon populations. Second, and perhaps more important, the 
Plan does not include estimates of additional water sup
plies that might be made available from conservation, con
junctive use, reclamation, and other programs that will be 
implemented under the Board's "Califor nia water ethic." 
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Finally, the benefits of agricultural drainage programs in 
lowering salinity levels were not considered. All of 
these programs have the potential to significantly reduce 
the water supply and economic impacts of any proposed 
changes in salinity standards. 

Suisun Marsh 

1. We agree with the Board's recommendation to fully implement 
the 1978 Delta Plan standards for Suisun Marsh. As noted in 
the Draft Plan, this approach would be consistent with the 
requirements of the state and federal antidegradation 
policies. 

2. Page 7-6 of the Draft Plan states that "the antidegradation 
objectives should all be implemented by the summer of 1993, 
unless appropriate parties provide studies indicating that 
lower water quality will be adequate to protect existing uses 
fully." In addition, as the Plan notes on page 5-74, the 
Board must demonstrate that "allowing lower water quality is 
necessary to accommodate important economic or social 
development in the area in which the waters are located." (40 
CFR 131.12) 

Water Supply Impacts 

1. The Draft Plan's summary of the water supply impacts of the 
"potential objectives" is confusing and inadequate. As 
several parties have noted, the actual impacts of the 
proposed objectives on Delta outflow and exports are dif
ficult to determine because the estimates are lumped 
together. Since the separate numbers have been generated and 
are available, they should be included in the Plan. 

2. The Plan should clearly describe which standards are control
ling during various periods and water year types. This in
formation is essential to understand the extent to which cer
tain standards provide umbrella protection for other uses. 

Water Year Classification 

1. We share the concern of the Department of Fish and Game that 
the new water year classification shifts the average clas 
sification towards a drier condition. The Board should 
strongly consider amending the estuarine habitat standards to 
ensure that they will continue to provide at least an equiv
alent level of protection under the new classification. 

5 
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Salt L9ad Re d uction Policy 

1. We applaud the Board for directing the Central Valley 
Regional Board to develop a salt load reduc tio n policy for 
the San Joaquin River. However, the Regional Board should 
not f ocus exclusively on irrigation efficiency, but should 
consider a full range of options to reduce the impacts of 
agricultural drainage on beneficial uses. 

2. As part of that effort, the Regional Board should also adopt 
salinity standards for the San Joaquin Basin upstream of Ver
nalis. On April 13, 1990, EPA approved certain amendments to 
the Basin Plan with the condition that the Regional Board 
would adopt salinity standards for the San J oaquin Basin 
during the next triennial review. 

Special Studies 

1. We agree that a variety of studies are need e d t o develop a 
better unde rstanding of ecological proce s s e s i n the estuary. 
The Board should take a more a c tive role t o e ns ure that the 
most critical studies are developed and c omplete d. 

2. The Plan should also include a commitment by the Board to e n 
sure that appropriate studies are complete d to set s alinity 
standards for San Francisc o Bay. EPA's approval of the 1978 
Delta Plan was conditioned on the Board's c ommi tment to 
develop such standards as soon as possible to maintain the 
natural periodic overturn and ecological integri ty of the 
Bay. 

Recreation 

1. We disag ree with the Board's conclusion that the Plan s hould 
have no impac t upon the quality or quantity o f e xisting 
recreational opportunities (p. 6-21). He althy s triped bass 
and s almon populations would significantly improve recrea
tional opportunities in the Bay and Delta . 

Other Concerns 

1. Footnote 8 of Table 5-8 s t a t es that "a wa t er rig ht permi t is 
a s t a nda rd not an objective." This s tate me nt should be 
clarified o r deleted. 

6 



~lc0o~Ol"GH. lh>t.L"SO &. :\LLES 

STUART l SOMACH 
••:::.-.•• 'CD,,.. ca-.,,..~..,.·· .. ..., 
... '"'•C =>•'-'••C! \lf -;o •• J .. ••• 

Mr. William K. Reilly 
National Administrator 

ATTOR~EYS 

SAC~.:..MCNTO . ~&.L,.tFORNIA 95814 

September 18, 1990 

U.S. Environmental Protection Agency 
401 M Street, S.W. 
Washington, D.C. 20460 
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Re: Sierra Club Legal Defense Fund, et al. Sixty-Day Notice of Intent to 
Sue EPA Administrator under Section 505 of the Clean Water Act, 
33 U.S.C. § 1365 for Alleged Failure to Promulgate Water Quality 
Standards to Protect Beneficial Uses of the San Francisco Bay Delta 

Dear Administrator Reilly: 

The undersigned represents the Central Valley Project Water Association 
("CVPWA"), an association which includes almost all of the entities, municipal, 
industrial and agricultural, who contract for water from the United States Cen
tral Valley Project and the California State Water Project Contractors ("SWP"), a 
corporation comprised of 30 entities who contract for water made available from 
the California State Water Project. These organizations or their predecessors 
have been involved in every proceeding undertaken to establish water quality 
standards/objectives in the San Francisco Bay and Sacramento-San Joaquin 
River Delta and Estuary, including all aspects of the current efforts being under
taken by the California State Water Resources Control Board ("SWRCB") to 
review its prior Water Rights Decision 1485 and associated Water Quality 
Control Plan. 

We have reviewed the above referenced July 31, 1990 Notice, and based 
upon the analysis and comments set forth below, we respectfully urge you to 
refrain from taking any action to interfere with the SWRCB's process or to adopt. 
standards for striped bass as proposed by Sierra Club, et al. (hereinafter "Sierra 
Club"). To the extent that Sierra Club carries through with their threat to bring 
suit against you, we will attempt to intervene on your behalf. To the ~xtent you 
grant their request, however, we will evaluate our own litigation options to 
ensure that the Environmental Protection Agency ("EPA") does not impair or 
impede the powers of the SWRCB to make appropriate water allocation 
decisions in the best interests of all beneficial uses at issue. 

(7'(/- '}f 
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Mr. William K. Reilly 
September 18, 1990 
Page3 

Circuit Court noted that this limitation was based upon Congress' belief that 
certain pollution control efforts were better left to the states to pursue in accor
dance with their inherent power to regulate not only water quality, but also 
water rights. -· 

''Congress did not want to interfere any more than necessary with 
state water management, of which dams are important compo
nents ... in light of its intent to minimize federal control over state 
decisions on water quantity, Congress might also if confronted with 
that issue have decided to leave control of dams insofar as they 
affect water quality to the states. Such a policy would reduce federal 
state friction and permit states to develop integrated water man
agement plans that address both quality and quantity." 

The foregoing indicates an unambiguous congressional intent to leave 
certain water quality issues which involve water allocation- such as salinity 
intrusion- to the states. A fortiori, non-water quality issues which involve 
water allocation, such as the issues raised by Sierra Club in its letter are certainly 
outside EPA's jurisdiction. Indeed, this limitation is specifically made a part of 
the Federal Water Pollution Control Act. Section 101(g), 33 U.S.C. § 1251(g) 
provides: 

'1t is the policy of Congress that the authority of each state to 
allocate quantities of water within its jurisdiction shall not be 
superseded, abrogated or otherwise impaired by this chapter. It is 
the further policy of Congress that nothing in this chapter shall be 
construed to supersede or abrogate rights to quantities of water 
which have been established by any state .... " 

It should also be noted, however, that salinity and other similar water 
allocation concerns are, in fact, being dealt with as part of the regulatory process 
currently underway before the State Water Resources Control Board of 
California. As a consequence, no legitimate argument exists that somehow these 
important issues will be overlooked by the California SWRCB. The process 
underway in California will deal with such issues raised by Sierra Club as 
(1) flows to move larvae out of the central Delta into Suisun Marsh, (2) the 
alleged loss of striped bass eggs and larvae in the central Delta due to entrain- . 
ment and agricultural diversions and export facilities, (3) longer residence times 
in the Sacramento River caused by low flows that arguably expose thC? eggs and 
larvae to starvation and predation and (4) the alleged impact of decreased flows 
on transportation of eggs and larvae to the food supplies of Suisun Bay. For 
purposes of considering Sierra Club's letter, however, it is crucial to keep firmly 
in mind the fact that these are all flow related water allocation decisions having 
nothing to do with water quality. Consequently, they are beyond EPA's regula
tory role as defined in the Clean Water Act. 

Mc0o'<OUGH. Holl.•"o & Atus 
4 ft"'OffSStQtr.l~tl COAPO~A TI()N 



Mr. William K. Reilly 
September 18, 1990 
Page 5 

proceed with the development of reasonable standards/objectives for the 
protection of all beneficial uses of Delta waters. 

SlS:sb 

lfC0oNO\:GH H OLLAND &. A LL[I' 
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Very truly yours, 

McDONOUGH, 
A Profession 

Attorneys for 
Central Valley Project Water Association 

KRONICK, MOSKOVITZ, TIEDEMANN 
& GIRARD 

By fJJ~l~ 
Attorneys for V 
State Water Project Contractors ' 

BEST, BEST & KRIEGER 

~ (. Wiaiwd By ________________________ __ 
Arthur L. Littleworth 

8~~~ 
Gr709- W1lkmson : 

Attorneys for 
State Water Project Contractors 
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Dear Mr. Reid: 

Thank you for your letter of August 23, 1990 to the EPA Ad
ministrator regarding water quality standards in the San Fran
cisco Bay/Delta estuary. Your letter was referred to my office. 

As you know, the California State Water Resources Control 
Board issued a Draft Water Quality Control Plan for Salinity in 
June. The Draft Plan includes new and revised water quality 
standards for salinity and temperature, but defers consideration 
of the freshwater flow needs of the estuary to later proceedings. 

I have enclosed a copy of EPA's comment letter on the Draft 
Plan. Our letter raised two major concerns. First, we ques
tioned whether the draft standards would be adequate to restore 
and maintain the fisheries and other aquatic resources of the es
tuary. EPA regulations require that water quality standards be 
sufficient to fully protect estuarine habitat conditions. 
Second, we noted that the draft salinity and temperature stan
dards provide less protection for aquatic life than those recom
mended by the Department of Fish and Game and the u.s. Fish and 
Wildlife Service. According to EPA regulations, states must sub
mit standards that are supported by sound scientific evidence. 

Because the Clean Water Act gives states the primary respon
sibility for setting standards, EPA would prefer to defer to the 
state Board proceedings to address these concerns. However, if 
the State Board fails to adopt standards that meet federal re
quirements, EPA may have no choice but to intervene. Under the 
1.ct, E~A has the authority to disapprove the state's standards, 
and to set federal standards if the state then fails to make the 
necessary changes. Please be assured that EPA will carefully 
evaluate the state's Final Plan scheduled for adoption in Decem
ber, and will take appropriate steps to ensure that the state's 
water quality standards are truly protective of the aquatic 
resources of the estuary. 
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.. I hope this letter has clarified EPA's concerns. Should you 
have any further questions, please contact Patrick Wright of my 
staff at 744-1997. 

Enclosure 
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Sincerely, 

~~~ 
Daniel w. McGovern 
Regional Administrator 

IA._ . -;; r KH 
/It// 

lt:hfq;) ~/ l · u· 'lO 
• OFFICIAL FILE COPY 



GEORGE OEUKMEJIAN, Go-r 

DEPARTMENT OF WATER RESOURCES 
1416 NINTH STREET, P.O. BOX 942836 
SACRAMt.N10, CA 9-4236-0001 
(916) AAS-92A8 

Mr. Harry Seraydarian W-1 
United States Environmental Protection 

Agency, Region IX 
Office of Drinking Water 
74 Hawthorne Street 
San Francisco, ~~~5 

Dear Mr.~ydarian: 
The Municipal Water Quality Investigations Advisory Committee 
was established by the Department of Water Resources to address 
policy issues related to water quality in the Delta. The 
Committee meets quarterly, or as necessary. It would be 
helpful to have an Environmental Protection Agency 
representative on this Committee. 

The list of current Committee members includes Art Jensen, 
Contra Costa Water District; Lyle Hoag, California Urban Water 
Agencies; Duane Georgeson, The Metropolitan Water District of 
Southern California; Roger James, Santa Clara Valley Water 
District; and Gerome Gilbert, East Bay Municipal Utility 
District. We have also asked the State Water Resources Control 
Board and the State Department of Health Services to appoint 
management-level representatives to the Committee. 

If you have any questions concerning this request~ please 
contact me at (916) 445-3081, or your staff may call 
Rick Woodard at (916) 327-1636. 

J ~es u. McDaniel 
Deputy Director 

cc: Mr. Mike Cook, Director 
United States Environmental Protection Agency 
Office of Drinking Water 
401 "M" Street SW 
Mail Code WH 550 
Washington, DC 20460 



ENVIRONMENTAL DEFENSE FUND 
Rockridge Market Hall 
5655 College Avenue 
Oakland, CA 94618 
(415) 658-8008 OCtober 17, 1990 
(415) 658-0630 FAX 

N.~ional Headquarters 
257 Park Avenue South 
New York, NY 10010 
(212) 505-2100 

1616 P Street, NW 
Washin~ton, DC 20036 
(202) 387-3500 

1405 Arapahoe Avenue 
Boulder, CO 80302 
(303) 440-4901 

I 108 East Main Street 
Richmond, VA 23219 
(804) 780-1297 

128 East Hargett Street 
Raleigh, NC 27601 
(919) 821-7793 

Dan McGovern 
Regional Administrator, EPA 
1235 Mission St. 
San Francisco, CA 94103 

Dear Dans 

Thanks again for spending so much time with Terry, 
John and me on Monday discussing Bay/Delta and American 
River issues. And thanks also for calling General Yankoup 
on our behalf. We'll pursue that lead. 

You requested at our meeting that I send you my 
proposed testimony for the now aborted Water and Power 
Subcommittee hearing on October 22. A Draft is enclosed. 
Let me know if you think it's overly provocative. 

Enc. 

TJG/ldk 

Sincerely yours, 

~ 
Thomas J. Graff 
Senior Attorney 

2 5 OCT 1990 

~IO.')..~.t(<> 

Referred To (i:A}:L ..__ 
CC: 

File: 
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Dear Mr. Chairman, and Members of the Subcommittee, thank you for 

inviting me to testify here today. 

Your coming hare to california to hold this field hearing on the State's 

water supply situation is particularly timely. Not only is California in the 

midst of the longest sustained drought that it has experienced since the early 

1930s, but politically the state is on the verge of electing a new Governor, 

who will surely be called upon to follow new paths in developing a water 

policy appropriate to the state as it approaches the 21st century. 

In your letter requesting my testimony, you particularly asked me to 

address general problems with water management in the state, with a 

particular focus on water transfers and on Central Valley Project operations. 

It is these three subjects which this testimony will address. 

I. Water Management. Prom an environmentalist's perspective, the main 

problem with California water resources management is that the planning and 

operation of its major water supply and delivery systems have relegated the 

environment to a subordinate position. To name a few of the consequences of 

this policy, we nearly lost Mono Lake; we have badly depleted freshwater flows 

to the San Francisco Bay/Delta estuary, especially in springtimes and in dry 

years; we have converted the San Joaquin River in different sections into a 

dry riverbed and an agricultural sewer; we have endangered the winter run 

salmon in the Sacramento River; we have caused great damage to other 

Sacramento River and to Trinity and American River fisheries as well; and we 

have deprived moat of the few remaining wetlands of the central Valley of an 

assured available high quality water supply. This list is long but 

incomplete, yet progress in protecting the resources I have just enumerated 
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h~s been very slow, even in the last twenty years of supposedly great 

environmental awareness. 

Yet I think it is fair to say that it not just the environmentalists who 

are dissatisfied with water policy in California. Urban water managers, 

agriculturalist&, and real estate developers decry their situations as well. 

For them, the old bromides still hold great attraction. The General Manger 

of the Metropolitan Water District continues to wage a lonely but spirited 

campaign for the Peripheral canal. Bia agricultural equivalent ~n the east 

aide of the San Joaquin Valley won't say die to the Hid-Valley Canal project. 

And a federally aubsidized Auburn Dam in one form or another continues to 

attract great support from a wide variety of Sacramento area interests. 

That all these projects are hopelessly entangled in federal and state 

budgetary problems, and in environmental, technical, economic, institutional 

and political controversy doesn't dissuade their proponents from pressing on 

with their schemes. The result has been something approaching policy 

gridlock. The favored projects don't move forward, but frequently neither do 

policy reforms which might better protect impacted environments, even where 

opposing interests may lose little or nothing as a consequence. 

The few time• significant progress was made in the 1980s, it was when 

consensus could be achieved, most notably in the case of the coordinated 

operation agreement legislation spearheaded by the chairman of this 

subcommittee in 1985 and 1986. Two ingredients were essential in that 

effort, and in a similar effort in 1989 which passed state legislation 

resolving a fiscal controversy regarding the State Water Project, while 

creating an environmental water fund: one was Political leadership and the 
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other was an outcome which gave all the principal involved interest groupP 

significant benQfits. 

The lesson to be learned for California water management in the 1990s is 

therefore clear. General improvement will come, if at all, through negotiated 

outcomes which take account of all significant interests and which are 

sponsored by strong leaders. Any of the three major sectors in California's 

water management equation, the urban, the agricultural, and the environmental, 

if unified, probably has the power to block major actions hostile to its 

interest. Making major improvements, on the other hand, will require active 

cooperation among all these sectors of a type for which the models are few and 

against which the odds are long. The challenge for this subcommittee, as well 

as for the constituencies whom its actions affect, will be to build those 

models and to beat those long odds. 

II. Water Transfers. The development of new water supplies by the 

construction of dams and canals or the sale of already developed but 

unallocated water (such as from the unallocated yield of the Central Valley 

Project) will, except in rare extraordinarily wet conditions, almost 

inevitably damage the environment from which the water supply is diverted. 

Where then should areas which need supplemental water supplies acquire their 

water? Some would answer desalination, wastewater reclamation, or water 

conservation in the area seeking the supplemental water. All of these sources 

do have merit. But the source which has the greatest potential is the 

acquisition of water transferred by others who correspondingly reduce their 

use. This kind of conservation and transfer program, contrary to convention~! 

development, does not increase the total stress which freshwater diversions 

and depletions place on the state's aquatic ecosystems and resources. As a 

3 



result, water conservation and transfer is California's moat promising new 

source of water supply. 

California law unambiguously promotes the voluntary transfer of 

appropriative water rights: federal law regarding water transfers, on the 

other hand, is ambiguous at beat and downright hostile to transfers at worst. 

There are, of course, exceptions to California's support of water transfers. 

Transfers of groundwater, of riparian rights and of State Water Project 

contract rights are not encouraged. Even appropriative water r~ghts transfers 

are subject to State Water Board and potentially to CEQA review and may be 

hedged by restrictions at the water district level or in conveying the water 

from seller to buyer. But probably the biggest current deterrent to water 

transfers in California today is the fact that no one knows whether federally 

contracted water can legally be resold at a profit to buyers who are not 

themselves a part of the Central Valley Project and who may be outside what at 

least some in the federal establishment consider to be the legitimate service 

area of that project. 

Congress could easily remedy this problem with a simple law, specific to 

the CVP if neceesa.ry, which authorizes the voluntary resale of federally 

contracted water. No geographic restrictions are warranted. A guarantee that 

the federal financial interest in the project is protected is appropriate. 

Some limited bureaucratic review to insure that third parties, including the 

environment, are protected is also appropriate. Any further restrictions on 

transfers, however, may threaten their viability or at least will 

significantly reduce their potential for helping to meet California's various 

water supply needs. 
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Now I recognize that this prescription may not be supported in some 

otner quartera of California's environmental community where the preferred 

aethod of reallocating water ia by ~ureaucratic fiat. · EDP itself has argued 

in many contexte for bureaucratic and legialative dictates which would 

reallocate water to environment• that have long ~en etarved of water whi~h ia 

rightfully and in some cases legally theira. The SWRCB's protracted Bay/Delta 

hearings are a classic example. But the reality is that these bureaucratic 

and legal processea, with only an occasional exception, have not been working. 

The Bay/Delta process, if it is moving at all, is moving backwards. The gains 

which are made in litigation over such resources as Mono Lake and the American 

River either transfer the environmental harm to another resource or are 

chipped away by CongresaiQnal action. 

The fact remains that a vast majority of California's developed surface 

water supply is controlled by law or in practice by the State•a agricultural 

water diatricta and growers, who acquired that water at very little coat, but 

who know enough about the value of what they control that they will not 

relinquish it without a fight or without substantial economic incentives. 

Those who aee reallocation of .!.2!!!!! of that water as a major part of the 

aolution of california•• water woes either must come up with the resources to 

pay for it or they will have to expend even greater resources fighting for it. 

What I am saying in this testimony is that by far the preferable route to a 

beneficial reallocation of californl;l's water ia to follow the route of 

III. Central Valley Pro1ect operations. Even if Congresa were to pass ~ 

law next year directing the Bureau of Reclamation to encourage the voluntary 

resale of CVP contract righta, however, the Bureau would still have 
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substantial discretion in its operation of the CVP to help or harm the 

environments affected by its operations. The question therefore arises' 

should congress also act to channel that discretion in a manner which changes 

the current orientation of CVP operations? This is in fact the question which 

this Subcommittee answered in the affirmative when it passed out central 

Valley fish and wildlife protection legislation this year. It is a question 

which the Subcommittee should continue to answer affirmatively next year 

should its legislation not pass the whole Congress this year. 

Even the moat recalcitrant historic beneficiaries of the federal 

government~& largesse in building and operating the CVP should recognize that 

times today are different from what they were in the 1930s. Aquatic 

environments throughout the state have deteriorated and people throughout the 

state are concerned about that deterioration and want to see the situation 

improved. Support for the cheap water subsidy that the CVP provides ita 

contractors is diminishing, as is support for providing subsidized water to 

growers who also receive subsidies to forego the production of surplus crops. 

While some still make the distinction between small family farmers and large 

corporate agribusiness, no grower is wholly exempt from the question why he or 

she should be singled out for a government welfare program whose ancient 

purposes have for .the most part run their course. Inexpensive food and fiber 

for a hungry world may still be a worthy policy goal, but the subsidizing of 

scarce water supplies to achieve that goal has too many unwanted side effects. 

~he ti~e therefore seems ripe in 1991 for an historic compromise. 

Federal legislation should be developed which directs the Bureau of 

Reclamation to reorient ita mission in guiding the CVP to include 

environmental objectives. That same legislation should also encourage the 
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voluntary conservation and transfer of federal water and it should bring to 

an e nd the legal controversy over the renewal of federal long-term water 

supply contracts. This implies that prospective •new• customers of the CVP 

should expect to obtain supplemental water supplies not from the unalloc ated 

"surplus" water under the Bureau's control, but rather from water marketing 

deals arranged with those who already have Bureau water under contract or who 

have already acquired appropriative water rights under California law. 

As we have in the past, EDF would be pleased to work with the 

Subcommittee in the further refinement of legislation which would help to meet 

these multiple objectives. Orban areas should be able to acquire the water 

they need. So should environments. And those who give water up to meet 

these needs should be compensated. If this simple formula is followed, 

substantial progress in meeting the needs of California's myriad water 

interests is probable in the next few years. 

Thank you again for providing me with the opportunity t o address you. I 

would be happy to answer any questions you may have. 
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UNITeD .,.Ata IHYIROIMEn'AL. M01"EGGIIN AGiftCY 
~.D.O. 10410 

BoveDber I, 1990 

lfO".r'B '1'0: !.aura ~, 1itacJicm IX 
Pat Lytt1e, OPPB 
&nlia Wright, ow 
carolyn Hall, oac 

Stl'BJ'BC!'r Meetint' vi~ Jan Sharpl .. a, lec~•tarr of lb\vironmental 
~ta.ira, ltate of c:al.i~cn:ni.a 

Attachac! 1• a copy of the lnc=inq letter fa:-om Jan Sharpleaa 
reqnesti..ft9' a maatinq with the Adm!ni~tor. a.a we 4i•cussecl, 
the prabricar ia •=e~Ul.e~ tor 'l"U.aa4ay, ~:>ecsember 4, 9:20-2.0&00 AM, 
in JlOoll 1200 vr. The m..tinq with the state repz:oe•entatives will 
ta1ta place on the H.llle d.ate at 11100 AX (probably in the lat.h 
Ploor Di.ni:ncJ Rooa) • 7 am blocld..nq one halt-hour on the 
Adainiatrator'• calendar, but would au;vea~ that you hold an hour 
on each o~ their c:alandara in caae further cU.acu.saion ia 
reqni.rad. . 

! ha-.re aakec! the Raqional Office to provide the nece••ary 
background for t.he Adminlatrator tor t.hia meetinq. 

At~en4eea troa the state of calitornia will J;ea 

Jananne Sharpleas, secretary of lnvironmental Affair• 
w. Don Mauqhan, c:bairman ot t.ha California Water 

Jt-..ourcaa eon~rol Board 
.Tim Baatqe, Executive Officer, Water eontrol Board 
Bob Moore, state ot. california, .DC Office 
Michael Bryne, State or Ca.ltiornia, DC Offica 

~PA attendees vill include: the admini•trator, Dan 
McCovarn, aab Wayland, Don lllic:att and 'ferry l)aviea. 

:tt you hava any queationa, please 9ive me a call. 

-/Ja~: 
Pat Thorne 

Attachaent 
Referred To----
00: ......., _____ _ 

File: 
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ltatr Gf Cltaliforaia · 

JANANN! 8HAAPl.I!IS 
Secretary of 

lin'llii'OniMfttal AfNirw 

Honorabl• w;11;aa Reflly 
Administrator 
U.S. £nv;ronmenta1 Proteetian Agency 
401 M Street, S.W. 
Washington, 0C 20460 

Dttr Mr. Reilly: . 

October 18, 1990 

- ·-

The purpose of this letter 1s to request an opportunity to meet with r.u to 
d;seuss water qu«lity issues related to agricultural drainage, reclaimed wa er, 
and the Sacramento-San Joaqufn Delta. Tbese 111ues are er1t1ca1 to Cl11forn1a's 
future and thertfore «re worthy of high level attention and Wtderatanding by jeu 
ud other fPA official& in Wuhington. 

Effect;ve agricultural practice in California depends on adequate drainage of 
the water after it has been applied to the land. The man-made drafnage canals and 
adjacent sloughs have created many mflts of aguat1e habitat. This habftat can be 
improved by better farm management. but we believe tbat 1t 11 unrealistic to 
require that these drains and sloughs meet tht pristine water quality $tlndards 
apparently required by the federal Clean Water let. 

Vater conse~vation and the reuse of reclaimed water are basic to California•s 
efforts to serve its rapidly growing population and industry. The use of 
streamberis, whfch are normally dry during the majorit1 of the year, to transpo1'"t 
treated waste water for reuse 1s critical. This means that treated waste water 
will be the dominate f1ow in such streambeds during mst of the year. Apparently 
the Federal Clean Water Act considers the treated waste water as equivalent to 
natural flow and thus requires such water- to meet tM same water quality standards. 
Again,-. fttl that there needs to be some re11tf from such standards in order that 
we can continue to use reclai•d water. 

Fintlly, the State 1s fn the aidd1t of its bearfng process to d&ttrmine how 
water should be allocated from the Sae~aaento San-Joaquin Delta. Issues have been 
raised concerning whether fresh water flow to repel saltwater tides is a water 
quality or a water right deeisfcn. or both. We believe that the dominate authority 
needed to reasonably balance and protect all the btnlfic1a1 uses and properly 
allocate our water resources fs the Sttte•s water right authority. 

, ... , .. ,,_ .... , 



October 18, 1110 

n.se thr• water fasuu an exb ••ly fiii)Orilnt to California. We have 
~ad with your Regional EPA off1,1a1s on these and •ny other •tters of .nua1 
fnteren and en~o1 a good .arktng relationship. HcMever your Revional office has 
the unenviable taSk af trytny to reconc:ne ~Hey directions fro~~ Washington, o .. e., 
witll the aniqvt water situat ons fa Califomfa. 

Mr. II. DoJ1 Mallghan, Cbafr11an of the Cl11forn1a Wltar ReiOU1'CII ~1\trol Bo&rd, 
and I would deeply aPPNCfate tht oppol"ttmtty to dfscusa these iiiPOI'"tarrt polfcy 
Issues with you. 

Sincerely, 

');;,~-~~ 
:[~nne Sharp1••• 
secretary 

cc: w. Don Maughu, Ch&irwan 1 /_ 
Calif. State Wat.r Rnourcaf' CoatT'O 1 Boarct 

Daniel McGovern, Adllinfstt&tor 
U.S. EPA, Region 9 
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Washington. DC 20-f60 

Dear Bill: 

~ l • .; :., .i ..... ~ ·~ • . . 
.. .. . . . .. . . ...... ., . --··" _..... - .-.........-- . 

~.; -. · .. . --"" . 
---------·------~ 

November 30. 1990 

We sense that you are becoming increasingly involved with the state 
of water quality cont.rol planning in the Bay-Delta. estuary-- which 
means vith the state of water quality planning for most of the State of 
California. as you know. 

Those of us who have been involved since the State's "interim" Bay
Delta plan vas approved in 1978 believe that California needs inter
vention by the EPA. Twelve years of continuous environmental 
devastatio.n of this enormously valuable estuary is enough. The drastic 
declines of indicator species like the striped bass and Delta. smelt. plus 
annual increases in exports. must be stopped. 

A little history is necessary, because we've been through a lot: 

There vas Jl2 involvement by the environmental and fishing com
munities in the Decision 1 -t8~/W ater Quality Control Plan for the 
Sacramento-San Joaquin Delta and Suisun Marsh in 1978. This plan 
is still in effect. though its interim "standards" are now totally 
discredited by events that include a growing list of endangered 
fish. animal and plant. species in the estuary and deteriorating 
water quality in the Delta. 

The Racanelli decision of May 1986 rapped the Board good for its 
failure to use its water quality protection powers. for favoring water 
eights at the expense of water quality, a.n4' (or not. protecting 
fisheries in its 1978 order. On November z6. 1986 the Board approved 
a carefully prepared hearing plan, with a schedule that was t.o 
conclude vith a new decision in july 1990. 

In 1987 the Board held ~o( da.ys of evidentiary proceedings. betveen 
July 7 and December 30. There were more than 6~· interested parties. 
this time including three major environmental organizations-
Environmental Defense Fund. Natural Resources Defense Council. 
Sierra Club Legal Defense Fund -- and the Bay Institute of Sa.n·Fra.ncisco. 

The thrust, for us. was to support and o.ugmeAt the testimony o.Ad data 
of the federal and state fish and wildlife agencies. We did this by 
producing and submitting our own evidence on hydrology. hydro
dynamics, biology, and the economic values of the estuary's creatures. 

Continued ... 

William T. Davoren Executive Director 10 Liberty Ship Way 1120 Sausalito CA 94965 415/ 331-2303 
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F..ill . it is very important to realize that in the 1986 state court Racanelli decision. 
and in a key 1987 EPA letter•. the interim standards were judged wholely inadequate. 
At that point EPA avoided interfering directly because the evidence phase of the 
long-awaited Bay-Delta Hearing was just beginning. 

On November 3. 1988 the Board released its draft. water quality control plan. The 
Board's draft called for 1.6 million acre feet of Delta flows eyery spring. for striped 
bass spawning and salmon migration needs, suggested another 600,000 acre feet is 
essential every year to meet Suisun Marsh's needs to maintain brackish water 
vegetation. and put a temporary "cap" on the projects' pumped exports that maiched 
the actual exports of 1985. A political firestorm brought on by the Metropolitan 
Water District of Southern California and the State Water Contractors Association took 
over the process. quietly changing it beyond recognition. 

The Board's Phase 1 report was formally withdrawn and rejected, except for record 
purposes. by the Board in january, 1989. The State Board's planning process has been 
in chaos ever since. The Board argues that flows should not be part of a water quality 
plan despite the record and the facts. The Board has reorganized the process. and 
extended the hearing to ensure that flows will not even be discussed unti11993 at the 
earliest. This is a sham, and a shame. 

We believe this extended and tortured process is simply a highly institutionalized. 
form of delay and denial. There is ample water in California for people and urban 
industry. That water nov goes to crops in the San joaquin Valley. many of them 
federally subsidized and which produce toxic wastes from a million acres of lands 
irrigated there by the public projects after 1968. 

The answer to the Delta. Bay and California water problems has been very clear to 
some of us ever since October 1978. when the State Water Resources Control Board 
rejected objections from the water lobby and released the D 1-48~/Water Quality 
Control Plan for the Sacramento-San Joaquin Delta and Suisun Marsh decision. We've 
watched that interim plan-- vhich did not even consider the degradation of the San 
joaquin River or the destruction of the San joaquin Vatley --fail miserably. 

This tragedy continues despite a powerful State Court decision inl986 (Racanelli) that 
instructed the Board how to proceed to remedy the failings of its 1978 decision. and 
despite the Audubon Mono Lake decision that established a public trust obligation in 
state law to govern water allocation. 

Cahfornia needs your help. Please don't let the California water development lobby 
continue to confuse the issue. The federal government has not only the authority 
that's needed but an obligation to 30 million of its taxpayers. Now is the time you can 
help us start setting real standards for the protection of beneficial uses of the San 
Francisco Bay-Delta estuary. 

Sincerely, ;p v 
William T. Davoren { f./ 
Executive Director 

• Letter of EPA Regional Administrator Judith E. Ayres, June 29. 1987, toW. Don Maughan. 
Chairman. State Water Resources Control Board. State of California. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 

75 Hawthorne Street 

San Francisco, Ca. 94105 

0 8 MAR 1991 
Mr. w. Don Maughan 
Chairman 
State Water Resources Control Board 
P.O. Box 100 
Sacramento, CA 95801 

Dear Mr. Maughan: 

Thank you for the opportunity to comment on the Final Draft Water 
Quality Control Plan for Salinity. We have the following general 
concerns with respect to the Plan: 

First, as we have noted in comments on previous drafts, we are 
concerned that the Plan's limited number of salinity and tempera
ture objectives will not satisfy the conditions of EPA's approval 
of the 1978 Plan, and will not be sufficient to protect the 
designated beneficial uses of the estuary. 

In discussing the scope of the Plan, the Board notes that it 
makes "a distinction between thermal loadings and salinity ef
fects caused by man's traditional land use and waste water addi
tions to the waters of the state and those influences directly 
related to and resulting from the allocation of water for use 
through water control and diversions." (p. 1-3) This distinction 
is not recognized by federal water quality standards regulations. 
To address the objective of the Clean Water Act to restore and 
maintain the chemical, physical, and biological integrity of the 
nation's waters, water quality standards should be set to ensure 
that the biological communities of the estuary, as well as the 
chemical and physical conditions they require, are protected. 
This was the objective of the Delta Plan EPA approved with condi
tions in 1980, and was the basis for the state's commitment to 
EPA that it would revise its water quality standards if necessary 
to restore and maintain striped bass populations. We urge the 
Board, therefore, to redirect its efforts towards adoption of a 
comprehensive restoration and management plan that is truly 
protective of the aquatic resources of the estuary. 

Second, we remain concerned that several of the recommended ob
jectives are not well supported by scientific evidence. These 
include the salinity objectives for striped bass and marsh 
resources, and the temperature objectives for chinook salmon. 
EPA regulations require that water quality standards be based on 
sound scientific rationale, and be sufficient to fully protect 
the designated uses. 
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our more specific comments are attached. If you have any ques
tions, please contact me at (415) 744-2125, or your staff may 
contact Patrick Wright at (415) 744-1997. 

Enclosure 

Sincerely, 

~~aydanu· a~nA-1~- .. -
Director 
Water Management Division 
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. ' EPA COMMENTS 
FINAL DRAFT WATER QUALITY CONTROL PLAN FOR SALINITY 

Municipal and Industrial 

o We agree with the Board's conclusion that there is no cause to 
modify the existing salinity objectives for municipal and in
dustrial purposes. The major public health issue regarding 
salinity has been its effect on the formation of-toxic 
byproducts from disinfection during water treatment. EPA's 
Office of Drinking water is in the process of revising drink
ing water standards for disinfection byproducts and, although 
new rules will be several years off, it is important to at 
least maintain salinities at current levels. If the drinking 
water standards are modified, it would then be appropriate for 
the Board to consider new objectives as part of its triennial 
review of standards. 

o EPA recognizes, however, that there is substantial evidence 
that organic compounds from Delta agricultural drains are sig
nificant sources of trihalomethane formation potential in 
drinking water supplies. EPA strongly supports the Board's 
recommendation for a detailed study of agricultural discharges 
and the development best management practices to reduce their 
impacts on Delta water quality and drinking water supplies. 

Agriculture - south Delta 

o The Plan notes that the Southern Delta agricultural objectives 
will be implemented in stages. The Program of Implementation, 
however, does not describe the interim stage that will become 
effective in three years. The Final Plan should include a 
table or description of each of the stages and their effective 
dates. 

Salmon - Temperature 

o The recommended alternative includes temperatures objectives 
of 68 degrees from April to June and from September to Novem
ber to protect fall run chinook salmon, and 66 degrees from 
January to March to protect the endangered winter run salmon. 
There is little scientific justification for these objectives 
in the Plan. The Plan notes that salmon migrations are 
blocked when temperatures exceed 65 degrees, and that smelts 
are highly stressed at 68 degrees. EPA cannot approve objec
tives that are not supported by available scientific evidence. 

o We also question whether different temperatures objectives 
should be set for different salmon runs. There is no evidence 
cited in the Plan that temperature tolerances differ among 
salmon. In fact, the Plan notes that DFG believes that the 



temperature tolerances of winter run are similar to those of 
other runs. The Board's recommended objectives are apparently 
based on the notion that the endangered winter run salmon 
should receive a "conservative" level of protection (p. 5-22). 
Given the continuing declines of all natural salmon runs, and 
the Board's conclusion that high water temperatures are a 
major prob~em for smelts emigrating through the Delta, a fully 
protective objective is appropriate and necessary to ensure 
that all runs are protected. 

o The Plan recommends that the temperature objectives be subject 
to "controllable factors." This concern is more .;appropriately 
addressed in the Plan of Implementation, and should not be 
made an explicit part of the objective. The objective itself 
should be based solely on scientific evidence. 

o The Plan implies, incorrectly, that the temperature objectives 
in the Central Valley Basin Plan are specifically tied to con
trollable factors. In fact, the Basin Plan includes a general 
policy statement that all water quality objectives are subject 
to controllable factors. EPA interprets this statement to 
mean that all measures available to control pollutants and 
protect designated uses should be considered in the state's 
implementation plans for these standards. 

o There is no explanation or justification given for excluding 
reservoir releases from "controllable factors." The Plan 
notes that "increased flows .•. could have an effect on tempera
ture (p. 5-19)," and that "it will be imperative to evaluate 
the flexibility of operations to achieve the the coldest tem
peratures possible in the different water year types 
(p. 5-24)." Until these studies are completed, and all fac
tors are evaluated, it is premature to eliminate reservoir 
releases or any other measures from the Board's implementation 
plan. We strongly urge the Board to take appropriate steps to 
ensure that these evaluations are completed and control 
measures are developed to lower water temperatures in the es
tuary. 

Salmon - Dissolved Oxygen 

o EPA agrees that new dissolved oxygen objectives are necessary 
to protect migrating chinook salmon. The Plan does not ex
plain, however, its scientific basis for concluding that the 
recommended objective should be in effect for only three 
months, or why different portions of the Delta should be sub
ject to different objectives for dissolved oxygen. These 
points should be clarified in the Final Plan. 



Striped Bass - Antioch and Prisoners Point Objectives 

o As we have noted in previous comments, the Draft Plan fails to 
describe the scientific basis for the 1.5 mmhosfcm EC objec
tive at Antioch to protect striped bass spawning. The Final 
Plan should describe the evidence that was used- to develop 
this objective as part of the 1978 Plan, and ~hether any new 
evidence has been collected that supports its ·retention. 

o The Plan recommends that the objectives at Antioc~ and 
Prisoners Point apply until May 31 "or until spawning has 
ended." EPA cannot support this provision until ~e Board 
demonstrates how such a determination can be made accurately 
given normal fluctuations in water levels and spawning ac
tivity. 

Striped Bass - Expansion of Spawning Habitat 

o EPA disagrees with the Board's decision not to extend the 
spawning habitat for striped bass upstream to Vernalis. The 
Board's decision is apparently based on the conclusion that 
entrainment due to pumping is the most significant factor in 
the decline of striped bass. (p. 1-14) ~~ile we agree that 
there is strong evidence for this conclusion, it should not be 
used as a basis for excluding other objectives that would help 
restore and maintain striped bass. The Plan notes that the 
Department of Fish and Game has testified that the spawning 
area provides "minimal suitable conditions," and that bass are 
prevented from spawning farther up the San Joaquin River be
cause of increased salinity levels. (p. 5-33) Given the con
tinuing decline in bass population levels, it is difficult to 
understand the Board's rationale for rejecting objectives that 
would improve habitat conditions in the estuary. 

o It has also been suggested that expansion of the spawning 
habitat may have mixed results depending on water project 
operations in the area. DFG and others have expressed concern 
that many eggs and young present in the expanded spawning area 
may be lost to the pumping plants. This concern merely under
scores the importance of developing an integrated set of stan
dards to improve spawning and migration conditions for striped 
bass and other aquatic resources; it should not prevent the 
Board from making a commitment to improve habitat conditions 
in the long term. 

striped Bass - Relaxation Provisions 

o We commend the Board for rethinking its approach to relaxation 
provisions. We agree that use of CVP and SWP deliveries may 
not be an appropriate surrogate for water year availability. 
We have been especially concerned in the current drought 
period that water quality standards necessary to protect 
aquatic life may be triggered by management decisions of the 
projects rather than actual water conditions and the needs of 
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~ .. e fisheries during such periods. If relaxation prov~s~ons 
~~~t be included in the Plan, we recommend the approach 
described in Objective 2E (p. 5-36), in which the objectives 
are linked to the Sacramento River Basin Index • 

we remain concerned, however, that the current and proposed . 
relaxation provisions may not Qe adequate to protect s~riped 
0ass. The Final Draft Plan does not describe the scientific 
evidence supporting its conclusion that these provisions will 
be sufficient to protect striped bass spawning for extended 
dry periods. While we understand the Board's desire to equi- . 
tably share water supplies in such periods, EPA ~annot approve 
standards that are not supported by scientific evidence. 

Suisun Marsh 

o For Suisun Marsh, the Plan recommends adoption of the amend
ments made to D-1485 in 1985. The amendments eliminated the 
two westernmost stations in suisun and Montezuma Sloughs and 
replaced several others. These changes were not made in the 
Delt~ Plan, and were never submitted to EPA. 

o The Final Draft Plan does not explain the Board's rationale 
for making these changes in 1985, and provides no information 
on their environmental impacts. The changes were made without 
the benefit of a public hearing and environmental review. 
Thus EPA has no basis on which to approve the proposed revi
sions. 

o As noted in the Appendix, several parties (including BCDC, 
EDF, and NHI) have testified that the 1985 amendments reduced 
protection for the unmanaged tidal wetlands of the Marsh. EPA 
cannot approve any revisions to the 1978 Plan objectives un
less the Board demonstrates that the existing uses of the 
Marsh would be fully protected. · 

o The Fish and Wildlife Service and others have also raised con
cerns that the 1978 Plan objectives for Suisun Marsh are not 
adequate to protect marsh resources, particularly the un
managed tidal wetlands. As a condition of EPA's approval of 
the 1978 Plan, the Board agreed to "ensure that necessary 
studies are performed to provide a basis for additional stan
dards which will supplement the protection derived from suisun 
Marsh standards and provide more direct protection for aquatic 
life in marsh channels. 11 (August 28, 1980 letter from EPA to 
SWRCB) Thus we concur with the Board's recommendation for ad
ditional studies. However, these studies should not be 
limited to a biological assessment under CESA and ESA of the 
impacts on endangered species of adopting the Suisun Marsh 
Preservation Agreement standards, as implied in the Plan of 
Implementation. The studies should include 1) wetlands out
side the legally-defined Suisun Marsh; 2) other alternatives 
in addition to the SMPA standards; and 3) the full range of 
species that depend on marsh resources, in addition to endan
gered species. 
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Good morning Chairman Maughan and members of the Board. My 
name is Patrick Wright; I am the Bay/Delta Coordinator in the 
Water Quality Branch at EPA in San Francisco. We appreciate this 
opportunity to comment on the scoping document for the Bay/Delta 
proceedings . 

Before proceeding with our comments, I would like to _ 
reiterate our position that state decisions on levels of protec
tion for designated beneficial uses should be made in the context 
of the state's water quality plan, rather than in water rights 
decisions. While we agree that it is appropriate to address the 
implementation alternatives you have listed in the scoping notice 
through water rights proceedings, the level of protection alter
natives should be addressed in the water quality plan to satisfy 
the requirements of the federal Clean Water Act. This was the 
approach the Board took in developing the original workplan for 
these proceedings and in the 1988 Draft Water Quality Plan, and 
we believe that it is the only approach that would be consistent 
with federal requirements. 

General Comments 

We were pleased to find that the scoping document does draw 
a clear distinction between alternative levels of protection and 
implementation measures. It does not describe, however, the 
process or sequence by which these alternatives will be generated 
and evaluated. We recommend that the Board split the scoping 
session into two phases: the first phase should evaluate the ad
ditional standards and protection levels necessary to protect the · 
beneficial uses of the estuary, and the second should evaluate 
the various sets of implementation measures. 

This approach would be a major step towards satisfying our 
concerns, and also would provide focus and direction for the 
Board's proceedings. We find it difficult to understand how the 
parties can be asked to submit preferred sets of implementation 
plans until the Board has determined what levels of protection 
should be evaluated. 

Prlnr~d on Rteycl~d ~ 



A two-phased approach would also ensure that the level of 
protection alternatives are based on the best available scien-
tific evidence on the needs of the estuary, rather than on what ' · 
can be achieved through various physical facilities and other im- ~ r 
plementation measures. The scoping notice appears to imply that 
the implementation alternatives will determine what levels of 
protection are established. For example, the document apparently 
assumes that new facilities must be built to provide increased 
protection for the estuary's beneficial uses (Table 4-2). This 
conclusion, and any discussion of the merits of various implemen-
tation alternatives, is premature and inappropriate until the 
Board has first established level of protection alternatives and 
the additional standards necessary to achieve them, and until all 

· implementation alternatives are fully evaluated. 

Level of Protection Alternatives 

EPA recommends that the Board include at least the following 
two level of protection alternatives in the EIR: 

1. "Without project" levels. 

You may recall that the long-term objective of the 1978 
Plan was to restore and maintain fish and wildlife resources 
at "recent historical levels," which were defined as the 
average abundance levels of those resources estimated to 
have existed between 1922 and 1967. However, the Board con
cluded that these historical levels could not be maintained 
with existing project facilities. Thus the Plan established 
interim water quality standards to maintain fish and 
wildlife populations (as represented by striped bass) at 
levels that would have existed in the absence of the state 
and federal projects. These "without project" levels, es
timated at 79 Striped Bass Index Units, were to be main
tained until additional project facilities were built. 

EPA concurred with this approach, since it was consis
tent with the mandate of the Clean Water Act to achieve the 
highest uses that are attainable given the physical, chemi
cal, and biological characteristics of the estuary. 
However, EPA conditioned its approval of the 1978 Plan upon 
the state's commitment to revise its standards if necessary 
to maintain "without project" levels. As part of its 
analysis of alternatives, the Board should evaluate what 
revised standards would be needed to fulfill this commit
ment. 

We are not necessarily recommending that the Board 
retain its current definition of "without project" levels, 
however. The Board should consider other approaches that 
would provide a baseline for evaluating recent historical 
levels of fish and wildlife, such as the 1922-1967 period 
recommended by the resource agencies. EPA's national 



program guidance on biological criteria provides some 
guidance for developing these types of alternatives, and we 
would be happy to share those with you and your staff. 

EPA also recognizes that it may no longer be ap
propriate to focus on a single species in developing these 
and other alternatives. As the scoping notice suggests, the 
Board should supplement its efforts to protect key species 
with a greater emphasis on restoring estuarine habitat and 
migration conditions that would protect a broader range of 
fish and wildlife communities in the estuary. 

2. 1975 levels 

This alternative would provide a baseline for evaluating 
the minimum level of protection that would satisfy state and 
federal antideqradation requirements. As you know, the 
federal antideqradation policy establishes a three-tiered ap
proach to maintaining various levels of water quality and 
uses. The first tier requires that "existing instream water 
~ses and the level of water quality necessary to protect the 
existing uses must be maintained and protected." (40 CFR 
l3l.l2(a){l)) This part of the test was intended to ~stab
lish an absolute requirement that uses attained must be main
tained. 

The regulations define existing uses as those uses ac
tually attained in the water body on or after November 28, 
1975 {40 CFR l3l.3{e)). Thus we believe that an alternative 
based on the health, diversity, and abundance of aquatic 
resources up to this period would be useful to ensure that 

· the antidegradation requirements are met in the proceedings. 

We recognize that using a single year may be difficult 
in developing an alternative, and that there may be a limited 
amount of information on habitat conditions and the abundance 
and diversity of species at that time. Nevertheless, we 
think it would be useful addition to the Board's alternatives 
analysis, and we would be happy to work with the Board staff 
on establishing a framework for developing this alternative. 

That concludes our comments. 
the Board and staff in this phase 
provide more specific comments as 
Thank you. 

We hope to work closely with 
of the proceedings, and will 
alternatives are generated. 
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• I am honored to be invited to this conference. There is no more 
important subject for California than the integrity of our future 
drinking water supplies. The five-year drought has certainly captured 

• 
our attention for short-term solutions to the crisis of water supply. Yet 
this conference is properly focused on a longer term issue: 
.. PROTECTING DRINKING WATER QUALITY AT THE SOURCE ... 

• Today I plan to discuss the role of the Federal Government in 
protecting drinking water supplies. I have taken a major liberty in 
further focusing that perspective to the role of EPA. I do this because 
I am more certain that I know what I am talking about; and because 
EPA is a major player in the drinking water arena. 

• EPA's role is much broader than many of you would suppose. In the 
management of our water resources in the public interest -- a 
management task that incidentally is shared by EPA, State agencies, 
and local water utilities-- EPA provides a variety of important 
functions. Let me briefly describe four of them ... they will become 
important later on in my remarks. 

1. EPA establishes national standards that specify a desired quality 
of water protective of public health andjor protective of aquatic 
environmental values. The standards of public health are, of 
course, the MCLs. The standards of environmental values are the 
water quality criteria, which are subsequently adopted by the 
State as water quality standards. This standards setting 
responsibility is best performed by EPA. These standards provide 
the foundation upon which virtually all of our water resources 
management actions are based. 

2 
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2. EPA performs research to deliver the science that undergrids our 
national standards. We provide the research and development for 
the technology for water and wastewater treatment. Research and 
technology transfer are essential roles for the Federal 
Government. 

3. EPA provides the leadership to educate and inform the public 
about health conditions and environmental values; and has lately 
taken a much more activist role in communication about the public 
perception of risk. 

4. EPA implements our statutory mandates. This is the function most 
widely associated with EPA; but in fact, much of the statutory 
implementation is vested in State governments through various 
delegation agreements wherein the primary regulatory task is 
performed by the State, with EPA providing assistance and 
oversight. 

• On this point of our statutory responsibilities, I want to examine the 
implementation of our two principal statutes: the Clean Water Act 
(CWA) and the Safe Drinking Water Act (SDWA). We have two 
somewhat different statutes, and each has a slightly different 
regulatory approach. I am going to try to show how these two laws 
intersect {or don't intersect) on the specific issue of source protection. 

• The CWA is intended to attain environment values {or water quality 
standards) for our surface waters. As you know, this process is 
based upon the States designation {with EPA's subsequent approval) 
of certain beneficial uses and the assignment of certain water quality 
objectives that support such beneficial uses. Now, there are several 
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beneficial uses that may be assigned to surface waters - aquatic 
habitat, fish and wildlife, municipal drinking water, agriculture, etc. 
All of these uses may co-exist in a certain body of water; indeed most 
of these uses are complementary. Yet there is a very important point 
here - pursuant to EPA's regulations, water quality criteria must be 
protective of the most sensitive beneficial use. And in most cases, we 
are finding that fish and wildlife uses are more sensitive than drinking 
water uses. 

• One can assert that simply designating a body of water as having a 
drinking water use is inherently protecting the source of our drinking 
water supplies. This is true, but the bias toward fish and wildlife, as 
constructed in the CWA, often obscures this fact. 

• The CWA provides that the beneficial uses shall be protected by the 
regulatory controls on point sources (NPDES), and the management 
of certain activities that result in non-point discharges. To the extent 
that these point source and non-point source controls protect the 
designated beneficial uses, we are, again, inherently protecting the 
source of our drinking water supplies. 

• Now, let me examine the Safe Drinking Water Act. 

• The SDWA is intended to protect the public health by specifying the 
quality of drinking water delivered to the consumers tap. These 
quality standards are known as MCLs, and are generally attained by 
vigorous monitoring and treatment by the public water systems. 
Protection of the source of drinking water and watershed 
management -- which is a long-held public health dictum -- is 
included in the Act only as a general policy objective, not as a part of 
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the regulatory process that follows from the MCLs. The one area 
where source protection, per se, is specified is in our filtration rule 
wherein source protection is explicitly considered. 

• Source protection for our groundwater supplies is much more 
specific, and is embodied in such programs as UIC, wellhead 
protection, soleasource aquifers. And most of our groundwater 
remedial activities In Superfund, RCRA, or underground storage 
tanks are based on the premise of restoring and protecting the 
drinking water source. 

• Not withstanding the lack of specific commands of the SDWA for 
source protection, California water utilities have long-standing 
surface water source protection/watershed protection programs. 
These have been very successful, and basically have ensured the 
high quality drinking water being delivered at nominal cost to 
California consumers. 

• But there are two driving forces that are compelling us to look more 
carefully at source protection: 

1. The prospect of increasingly more stringent MCLs or treatment 
techniques, and the consequent dramatic rise in treatment costs; 
and 

2. The need to consider "unprotected" sources to augment our 
drinking water supplies. 

5 
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• Planning for the future delivery of high quality waters, California 
utilities are facing the grim economics of higher levels of treatment to 
meet expected more stringent MCLs; and they are increasing 
examining the comparative cost effectiveness of protecting the source 
of their supply. Treatment vs. source protection is becoming a 
relevant issue for all water contaminants. But increasingly we are 
seeing that it is not an either for situation. 

• The lessons we have learned from the THM experience-- where 
treatment of unprotected source water creates a new family of 
contaminants -- has taught us that we must do both. We must 
increasingly protect the source while enhancing the levels of 
treatment. 

• Well, what is EPA's interest in this highly significant issue? 

• At stake is the health of millions of people, and the staggering costs 
of higher levels of treatment. At stake is the viability and the 
ecological integrity of our aquatic resources. At stake, is the trade-off 
between environmental values and public health values. 

• To respond to this question, let me return to my original delineation of 
EPA's roles in water resources management. 

1. Our standards setting function is critical here. As you know, EPA 
is considering the appropriate level of disinfection by-products in 
drinking water by specifying a new MCL for THMs and other 
products of disinfection. We are very mindful of the health risks, 
the costs, and the benefits of disinfection. The Administrator has 
directed the Agency to further strengthen our scientific basis for 
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the health risks, and to closely examine the costs and benefits of 
any new MCL. Research is now being conducted on disinfection 
by-products; therefore a final rule is not expected for several 
years. 

2. Our research function is responding to the need to strengthen our 
scientific basis for the drinking water standards; and to continue 
to research treatment technologies. The quality of our research on 
the health effects will be a major determinant of any new drinking 
water standards; and the treatment technologies we develop will 
assist in implementing any new standards. 

3. Our public education and communication function is being 
enhanced to seriously engage the public in an informed dialogue 
about the long-standing safety of our drinking water supplies and 
the risks that certain chemicals in our drinking waters may present 
to the public. 

4. Our statutory implementation function will increasingly try to 
balance the individual statutory directions wherein the CWA 
supports protection of the aquatic ecosystem, and the SDWA 
supports public health at the consumer's tap. Source protection is 
the middle ground- a benefit to both. Source protection must 
increasingly become the balancing point between ecosystem 
integrity and health, between fish and people, between health and 
economics. 

7 
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• This task will be exceedingly complex and difficult. The issues are at 
the frontiers of science, engineering, and economics. The issues 
must be addressed in a responsible way .•. for the very future of 
California depends on a resolution. EPA has a significant role to play; 
indeed all of us have a role to play. This conference is an important 
contribution to that end. 

• I thank you for your kind attention. 
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State Water Resources Control Board 
901 P Street 
P.O. Box 100 
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Attention: Maureen Marche 
Administrative Assistant to the Board 

Dear Mr. Maughn: 

PETE WILSON, G~ 

EXECUTIVE OFFICE 
1 807 • 13th Street 
Sacramento, CA 96814 

CHARLES WARREN 
Executive Officer 

I am writing with response to the upcoming consideration by 
the Board of proposed drought related actions to temporarily 
modify salinity standards for the Sacramento-san Joaquin Delta 
and Suisun Marsh, scheduled for April ~5, 1991. 

The State Lands Commission has jurisdiction and control of 
the State's sovereign interests in the beds of tidal and 
navigable waterways, including the rivers, sloughs, and marshes 
in the Delta and Suisun areas. These lands are held by the State 
for the benefit of all its people, subject to the public trust. 
In this role, and as a Trustee Agency as defined by CEQA, the 
Commission is responsible for protecting the State's public trust 
values, including the biological resources in and along our 
waterways. In this light, we have reviewed the material provided 
in the Notice of the Board's April 15 hearing, and discussed the 
proposal with staff at the board and at the Department of Water 
Resources. 

Based on our review and discussions we have a number of 
concerns we recommend you address before making your decision: 
(1) What are the effects of the proposal on salmon populations 
and on biological resources in the western Delta and in Suisun 
Bay? (2) What are the effects of the proposal on threatened, 
rare and endangered species? (3) How long are the proposed 
standards to be in effect? (4) What is anticipated to be the Don 
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maximum daily salinity level and how long will it likely be 
sustained? (5) What are the biological consequences of increased 
salinity in the western Delta and suisun Bay? (6) What areas 
might be changed from fresh or ~rackish to salt water marsh? 

We have been unable t ·o locate information to answer these 
questions. This information is needed for the Board to make an 
informed decision. It should also be available so that public 
agencies and members of the public have the opportunity to 
participate in the Board's hearings in an informed manner. 

Please feel free to call Mary Bergen, Staff Marine 
Biologist, at 324-1028, or Diana Jacobs, Staff Ecologist, at 
445-5034, if you have any questions. 

~
si:;Jely ,
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c arles Warren 
Executive Officer 

cc: James Strock 
Secretary of Environmental Protection 
Environmental Affairs Agency 
P.O. Box 2815 
Sacramento, California 95812 

Pete Bontadelli 
Director 
Department of Fish and Game 
1416 Ninth Street, 12th Floor 
sacramento, California 95814 

Jan Stevens 
Supervising Deputy Attorney General 
Department of Justice 
1515 K Street, Suite 511 
Sacramento, California 95814 

Department of Health Services 
714/744 P Street 
Sacramento, California 95814 

U.S. Fish and Wildlife Service 
2800 Cottage Way 
Sacramento, California 95825 
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Lessons Learned from the 

I had an excellent meeting with Doug Wheeler and Mike . 
Mantell yesterday, at which we agreed upon the enclo~ed talk~ng 
points, which track many of the points made by Doug ~n his recent 
statement also enclosed. (Under separate cover I w1ll send you 
some more'backqround reading naterial on the subject.) Doug and 
I agreed that a presentation by the state on "Lessons learned 
from the Drought" should be one of the items on the agenda for 
your meeting with Governor .Wilson. 

Another agenda item upon which· Doug and I agreed is a 
presentation on california's model state wetlands program, which 
th~ Governor will announce soon as an element of a major natural 
resources initiative. (I spoke today with Dan ·Esty to s~y that I 

. will prepa~e a brie( state~ent . for .you commending the Governor.) 
· · Th~: announcem·ent · ~y·· w~ll_" re~erence your ·July m~etincj, as does ·-

·- ·-:..:..the ..enclosed· c:me~~ger .. pr~par~ by. -DO~~h ~".:----:;~- . ·· · . :-. ~ ·. ·::· · · .. -::-. :-: · . - -· ·_ , 

::-.-· - ··--- -:A thii-d ~opT~ r~·want .. to"'have ·on "th~ · agenda· is- polluticm - _. ··: ·· . ·
prevention. r:m try~ng . to arrange for Doug, ·Jim and :me -to . 
convene a meet1ng of o~r senior managers in June to brain storm 
about pollution prevention in a cross aedia context with the 
best of.our ideas being available for announcement ~t the 
conclus1on of your meeting with the Governor. 

. . I must say that working with Doug and Mike is an 
1nv1gorating experience, as you well know. 

Enc losures 

f!rln!Jit/ ,,, ll,, I 1 h 



LESSONS LEARNED FROM THE DROUGHT 

• Uke many crises, the extended drought is also an opportunity insofar 
as it has occasioned a long-term reassessment of water resources 
management in the arid West and has forced agricultural, municipal 
and environmental interests to seek consensus. 

• D~ought Contingency Planning: 

Although the arid West is characterized by recurring periods of 
drought, many citizens of the region, including their federal and state 
officials, seem to suffer from amnesia, triggered by the next cycle of 
.. normal• rainfall. State and federal agencies should develop 
coordinated contingency plans to ensure, for example, that reservoir 
storage remains sufficient for an extended drought 

• Fish and Wildlife: 

The cumulative effects of the drought have taken a tremendous toll on 
fish and wildlife communities in the West; many populations are at 
record lows. Strong recovery plans must be implemented to ensure 
their long-term survival; to be successful, the recovery plans will 

require guaranteed allocations of water. 

v • J' 

Jnstream ~ses have generaiJy not received the same level of 
protection as other beneficial uses; this tends to be particularly true 
during droughts. State and federal water systems sh~uld accord a 
higher degree of protection for fisheries, riparian corndors and 
wetland~. Moreover, instream uses should be b~oadly c~ns~r~ed to . 

fin . t•~"d$ and . . . . 
inGiude.the-adjacent rip~rian ~~!l~s<?~I1.~1J~U.~.V!~~-- -· ··- ·.-:. ~::..-: .. :- -=-:- :·.·-~ ----· · 

.. _: . __ . r-~_t~ge_~ r a~ vye~l as in~iden~al wildli~~ _ha~~~~-~·~~~~!l..!.s .!l}~r~t.:u:~~--~ ~- --~ --::-: .. ··_. · ~ __ ·-
-. created by agricultural d~aan~~e. · · . : · =· · · ·· · · · · ·· · · · - · · 
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LESSONS LEARNED FROM THE DROUGHT 

• Water Quality and Quantity: 

The drought has brought into bol~ relief the relationship between 
water quantity and water quality in arid regions. State. water . 
allocation decisions directly iffect the quality of drinking water -
supplies and the health of aquatic communities. 

The drought has also highlighted the need to coordinate management 
of groundwater and surface water supplies. Coordination and · 
conjunctive use of federal and state projects should be encouraged. 

• Conservation and Reclamation: 

The drought has necessitated the establishment of aggressive 
conservation programs. However, conservation must be more than a 
short-term response to an acute drought; rather, the West must 
develop a conservation ethic to reduce water usage to sustainable 
levels, particularly in light of the continued explosive growth in the 
region. 

Reclamation can provide a safe, economical and environmentally 
sound method of augmenting water supplies, particularly for 
irrigation and landscaping.· ·legal and institutional barriers to 
reclamation should be lowered. 

• Market Approaches: 

·· ' California's succe~s.in:creating cl.water bank ·de.monstrates that-water ·:-.;- · · 
· marketing and other-incentive-based approaches can.ba important-. -~ -:

tools in making supplie~ available to areas of critical need. ·Water 
marketing, for example, can provide compensation to farmers for 

2 



LESSONS LEARNED FROM THE DROUGHT 

voluntarily retiring marginal land, which may incidentally reduce 
salt-loading, and can reduce the pressure to develop water supplies 
which are critical for fish and wildlife habitat 

Provision must be made in any marketing system, however, for fish 
and wildlife and for the ripple effects on agricultural communities of 
taking land out of production. A percentage of the water transferred · 
could be set aside for fish and wildlife, and a percentage of the money 
received by the farmer could be set aside to compensate for second~ 
effects on the agricultural community. 
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The Health, Science and Standards Subcommittee of the USEPA 
National Drinking Water Advisory Council met on April 8-9, 1991 in 
Miami. FL, and was briefed on a wide variety of pending drink.ing 
water standard issues. Of special interest. to the group was the 
briefing on the work being done on Disinfection By-Products. The 
briefing was conducted by Ms. Jennifer Orme, USEPA Office of 
Drinking Water and Ground Water and Dr. Verne Ray, Science Advisory 
Board. A copy of one of the "Fact Sheets" is attached. None of 
this material is proprietary at this time. 

The following is a summary of the material from both the fact sheet 
and the briefing and describes the direction that the Agency 
"seems" to be headed at this time. 

D%S%NFECTANTS 

Chlorine: The issue of carcinogenicity is still unclear. Data on 
reproductive and immunological effects will be reviewed, and the 
SAB may be asked to review the USEPA criteria document in summer 
1991. My interpretation of this material and the briefing is that 
the most likely action will be to propose a fairly high MCL for 
residual chlorine in 1993; initial indications are that this should 
not cause too much of a problem, especially when viewed in light of 
THM production and the reluctance of many utilities to use high 
doses of frea chlorine. • . 

Chloramine; This compound has a similar toxicological pattern to 
chlorine, and action by SAB may also be requested in Summer 1991. 
My interpretation of this information and the briefing is that a 
similar high MCL may be proposed. This may still, however, cause 
problems for some water utilities that utilize high dosages of 
Chloramine for residual disinfection and biofilm control. The main 
uncertainty relates to the fact that Chloramine may produce 
Cyanogen Chloride, and that compound may be regulated at a fairly 
low level. Determination of the acceptability of Chloramine may be 
on a case-by-case basis depending upon the production of cyanogen 
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Chloride. Earlier information reported by the National Academy of 
Sciences1 indicated a "Suggested-No-Adverse-Response-Level" 
(SNARL) for monochloramine as follows: 

• Adult Exposure: 0.581 Dg/1 

• Child Exposure: 0.166 mg/1 

New information is due from the National Toxicology Program {NTP) 
which may change this estimate. 

Chlorine Dioxide. Chlorate and Chlorite: Data is available in 
animals as to health effects, and this, along with other 
indications, would lead one to believe that these compounds will be 
closely regulated. Note the hand written sentence in the fact 
sheet which was translated by Jennifer O~e to read ••• "Preliminary 
analysis indicates that the risk could preclude its use as a 
residual." The Agency has issued guidance limiting the residuals 
of the by-products (chlorate and chlorite), and it is doubtful that 
they will allow measurable residuals in the future. My 
interpretation of this is that if Chlorine Dioxide is used no 
residuals will be allowed, and yet another disinfectant will bave 
to be applied to maintain a distribution system residual. The 
material in "Drinking Water and Health2 indicates SNARL's for the 
two risk groups_ (Adults and children) at 0.21 mgfl and 0.06 mg/1. 

ozone: It is very unlikely that a residual concentration will be 
prescribed for Ozone since it breaks down in water and a residual 
generally cannot be measured. All efforts with regard to Ozone are 
being directed toward the production of by-products, and Bromate 
may be the most troublesome of these. 

DISINFECTION BY-PRODUCTS 

Trihalomethanes: Most of the health effects work has been done on 
this group of compounds. The original MCL for the trihalomethanes 
was based on the toxicity of chloroform, and the information on the 
brominated species is now avai!able. It is anticipated that the 
recalculation of the health effects data will result in separate 
MCL's for the four THM's. Preliminary indications are that the 
brominated species are more toxic and that Bromodichloromethane has 

1Drinking Water and Health-Disinfectants and 
Disinfection By-Products, Volume 7;1987;90-99. 

2 Ibid; 83-90 



KBKORABDUK 
Page 3 
April 26, 1991 
LAO 22643.KO.OO 

the lowest excess cancer risk. The SAB agrees with EPA that 
Bromoform is a Group B2 carcinogen. My interpretation of this is 
that individual MCL's will be set for the four THM's (both EPA and 
SAB have stated that this is their recommendation), and that the 
brominated species will drive the eventual MCL. ~t appears that 
the new mutagenicity studies for chloroform are largely negative or 
unequivocal, and my estimate is that if chloroform is the only . 
species present the new MCL may be fairly high (50 ug/1?), but that 
concern regarding the brominated forms will cause the eventual 
standard for those compounds to be fairly low. The material in 
•Drinking Water and Bealth"3 indicates the following risk levels 
~or Chloroform and Dibromochloromethane: 

• To have an excess cancer risk of 1:1,000,000 assuming 
consumption of 2 liters of water per day for 70 years. 

• Chloroform: four studies-concerltration range from 0.6 to 
10 ug/1 at the 95\ Confidence level; from 0.7 to 3,125 
ug/1 Estimated Risk. 

• Dibromochloromethane: one study-concentration 0.6 ug/1 at 
the 95\ Confidence level; 1 ug/1 Estimated Risk. 

This will be the toughest call for the Agency because of the 
interrelationships with the Coliform Rule and the Surface water 
Treatment Rule, but the fact that most water utilities in this 
country can achieve a TTHM MCL at or below 50 ug/1 without 
significant brominated forms seems to point to an MCL in that 
neighborhood. 

Halo-Acetic Acids; These are the next most frequently occurring 
DBP's behind the THM's, and the SAB will review some of the issues 
in Spring 1991. Previous work reported in "Drinking Water and 
Health"4 indicate that NAS recommends SNARL's at the following 
levels: 

• Dichloroacetic Acid: ~dult•0.42 uq/1; Child=0.12 ug/l 

• Trichloroacetic Acid: Adult•0.175 ugjl; Child•O.OS ug/1 

My interpretation of this is that the Agency probably will propose 
an MCL for the combined group of Halo-Acetic Acids similar to the 
way that an MCL was proposed for the combined THM's in 1979. Not 
enough is· known about all the other forms, and they state that they 

3 Ibid; 111-133. 

4 Ibid; 133-143. 



KBKORA5DUK 
Page 4 
April 26, 1991 
LAO 22643.RO.OO 

will ••• •conduct research on the potential health risks of 
brominated acetic acids." 

Cbloral Hydrate: Preliminary results from a cancer bioassay in 
rodents suggest a potential for carcinogenicity. The Agency has 
determined a reference dose of 0.0016 mgjkg/d which would translate 
into a MCLG of 0.56 ug/1 or 0.056 ug/1 depending upon the safety 
factor employed. Occurrence data and more work will have to be 
done to determine the direction of this standard. 

cyanogen Cbloride: A previous reference to the correlation with 
chloramine was noted, and this compound is in about the same 
position as Chloral Hydrate. ~he SAB will be asked to evaluate 
this compound in Spring 1991. 

Bromate. Chloropicrin. and Haloacetonitriles; Data is limited for 
all three of these. The Agency indicates .that Bromate ••• "may have 
some carcinogenic potential based on the incidence of kidney 
tumors" ••• , and this may correlate with preliminary information 
indicating a positive cancer finding in work done for the AWWA 
Research Foundation. 

More information is forthcoming from the SAB in mid-1991, and the 
Agency may be in a position to confirm some of these preliminary 
findings in early 1992. Because of the recent reorganization in 
EPA (Washington) Office of Water some of the work may be delayed 
unt~l the new duties and personnel shake out. 



FACT SHEET ~ HEALTH EFFECTS 

DISINFECTANTS AND DISINFECTION BY - PRODUCTS 

April 1991 -. 
The Environmental Protection Agency (EPA) is in the process 

of assessing the potential health risks of several drinking water 
disinfectants and their by-products in anticipation of proposing 
regulations in June, 1993. The following is a summary of the 
health assessment of these compounds and steps that need to be 
followed prior to proposal. 

Background 

The EPA is responsible for the protection of public water 
supplies as mandated by the Safe Drinking Water Act (SDWA) of 
1974, amended in 1986. The SDWA requires EPA to regulate those 
contaminants that may pose an adverse human health risk and are 
known or anticipated to occur in drinking water. For each 
contaminant considered for regulation, the EPA determines a 
Maximum Contaminant Level Goal (MCLG) and· a ·Maximum Contaminant 
Level (MCL) or, if monitoring is not feasible, a treatment 
technique. 

The MCLG is a nonenforceable health-based goal that is 
considered protective of human health over a lifetime exposure 
and which provides an adequate margin of safety. The EPA has 
established a three-category approach for setting MCLGs. Factors 

·such as weight of evidence for carcinogenicity, cancer potency, 
exposure, pharmacokinetics and mechanism of action influence 
which category a contaminant is placed. For category··-' I 
contaminants, there is strong evidence· of carcinogenicity to 
humans from a drinking water source, thus the MCLG is set at 
zero. For category II contaminants~' there·is-limited·· ·evidence ·'·~of · 
a carcinogenic risk to humans exposed ' to ·the : contaminant·'· ·in~ 

. . . .• ~ . """"-· ··"'.J .. : . . ~ ' .· • •. - . . . . . . . .. 
drinking water. The MCLG determined · ~· for· this ·· group· is ··:· based· on 
the Reference dose (RfD) approach (described below) with an · 
additional uncertainty factor applied to account for possible 
carcinogenicity. If adequate data are not available to calculate 
an RfD, then the MCLG is aet using cancer risk information. For 
contaminants with inadequate or no evidence of carcinogenicity to 
humans via drinking water, the MCLG is determined from the RfD 
approach. 

The RfD represents a daily oral exposure to a contaminant 
that would not result in an adverse health effect in the human 
population over a lifetime of exposure. The RfD incorporates a 
margin of safety and protects sensitive members of the 
population. The RfD is calculated from a no- or lowest observed 
adverse effect level identified from an appropriate study in 
humans or animals, and divided by an uncertainty factor. The 
uncertainty factor accounts for differences in response to 
toxicity within the human population and between humans and 



~-!·~~' drin~:i!J<J ~~ JitP.l"S of :-:ater per tlay as an ;-p;~,- .. H:(• "·:· ·: 
li!5'':. !:t""· T!l"• 1-C?~>IIlt·. inq -.. :~llle i~; (",,lll?d t.hP. LH·inkin~: :·;. ! ' "!' 
EquL·alent Le·,;el <1MEL). Tl1e DWEL assumes that all of one··; 
exposure comes from a drinking water source. Ho...,e·.,·er. exposun:c> to 
a given contaminant often comes from several sources, thus the ll'i·iEL 
is adjusted to reflect a known or assumed level of exposure to the 
contaminant from a drinking water source. This value represents the 
NCLG. 

"I'he t-lCL is then set as close to the MCLG as feasible, based on 
the ability of different technologies to measure and remove the 
contaminant from water. Often the r-ICL wi 11 equal the t·1CLG. In cases 
where the t-tCLG is set at zero, the MCL will usually fall in an 
excess cancer risk range of one in ten thousand to one in one 
million (lo ·" to 10."). 

Summary of Health Information 

Disinfectants; 

Chlorine. P.Jost commonl}" used disinfectant. It is a strong 
oxidizing agent and reacts with water to form hypochlorous acid and 
hypochlorite. In addition, chlorine reacts with organic matter in 
the water (e.g. , humic and ful vic acids) to form a number of 
oxidation by-products. 

Health effects; Toxic effects observed in animal studies ·~rith 
chlorine or hypochlorite include decreased organ and body weights, 
and changes in serum enzymes. These effects were observed in 
animals exposed to much higher levels of chlorine than would be 
found in drinking water. Early reports indicated effects on serum 
cholesterol, these findings were not confirmed in follow-up studies 
by the same authors. A two-year bioassay with chlorinated water in 
rodents reported a significant increased incidence of mononuclear 
cell leukemia in female rats exposed only to the mid-dose. The 
incidence does not appear to be dose-related for this lesion. 

Epidemiology studies have associated chlorinated water with an 
increased risk of bladder, colon and rectal cancer in persons 
exposed for 40 years or more. The International Agency for Research 
on Cancer (IARC), however, recently determined that this data was 
inadequate to classify the carcinogenicity potential of· chlorinated 
drinking water to humans. They recommended further research to 
clarify this issue. 

Risk Assessment: The EPA has not determined a Reference Dose 
for noncancer health effects or cancer assessment for chlorine at 
this time. Health effects do not appear to be associated with 
typical residual chlorine levels in public water supplies. 
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iuununo1ogic.:.1l eftects. Determine Reference dos e l<:•r CllU•r in•' in 
Spring. 1991; initiate revie\o~ of carcinogenicity of clllor i n<tt.eu 
'.olater in Summer. 1991. science 1>.dvisory Board review possibly in 
.June. 1991. 

Chloramine. Chloramines are a common alternative to chlorine 
for disinfection. Chloramines are not as strong an oxidizer and are 
less reactive than chlorine in water. They do, however, react ~!ith 
organic matter in water to form oxidation by-products. The level of 
by-products formed . is less t .han that produced with chlorine. 

Health Effects: The health effects associated with higll 
levels of chloramine given t~ animals are changes in blood 
chemistry parameters and decreases in organ and body weights. 1\ 
two-year drinking -water bioassay with chloramine in rodents 
reported a dose-related increase in the incidence of mononuclear 
cell leukemia in female rats. 

In humans, exposure to high levels of chlora.mines may result 
in some skin, eye and lung irritations .. N~ adverse health effects 
were noted in persons drinking chlora.minated water at levels 
typically used for idisinfection. 

Risk Assessment: The EPA has not determined a Reference dose 
for noncancer health effects or cancer assessment for chloramines 
at this time. Health effects do not appear to be associated with 
levels of residual chloramine typically found in drinking water. 

Future steps: · Review new data on· immunological 
effects.Determine RfD for chloramines in Spring, 1991; initiate 

· review of carcinogenicity of chloraminated water in summer, 1991; 
science Advisory Board review possibly in June, 1991. 

Chlorine Dioxidep Chlorite and Chlorate: Chlorine dioxide is 
a strong oxidizing agent that has been used witll chlorine to 
disinfect drinking water and control phenol-related tast;(es and 
odors in the water. Use of chlorine dioxide as a disinfectant doe~ 
not result in the the formation of oxidation by-products found ;,.ri th 
use of chlorine. Chlorine dioxide rapidly breaks down to chlorite 
and to some extent chlorat~ and chloride. 

Health Effects: The health effects animals exposured to high 
levels chlorine dioxide and its byproducts, chlorite and chlorate, 
include damage to red blood cells and effects on' the thyroid. 
Delayed neurodevelopment has also'been reported young rats whose 
mothers were given high. ievels of chlorine dioxide in their water. 

No health effects have been observed in healthy humans 
drinking water that has been disinfected with chlorine dioxide. 
However, persons deficient in a liver enzyme, glucose 6 phosphate 
dehydrogenase, may be at risk of developing anemia if they drink 
water treated with chlorine dioxide for a long period of time. 
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or cancer ass~!-~sment for chlo1·ine clio:dde, chlorit~ .-~nd chl••r n·-~ -!t: 

this time. The EPA published guidance in 1979, reconunendina that 
total residual oxidants not exceed 1 ppm in water when chlorine 
dioxide is used. EPA will develop separate risk ;assessments tor 
chlorine dioxide, chlorite and chlorate that will likely be lo":'~r 
than the 1 ppm guidance level. ('"" ,......, '"" 7 '-'~ .. ··~ •;.. .l;'t:~fc..c -H-.-r 
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Future steps: Determine and verify Reference doses tor edch 

chemical in Spring, 1991. Science Advisory Board revie~·' to be 
determined. 

Ozone: Ozone is another disinfectant for drinking water that 
is commonly used in Europe with increasing use in the us. It breaks 
down rapidly in water so that a residual is not maintained. Thus, 
it may be used in conjunction with another disinfectant such as 
chlorine or chloramine. 

Health effects: Very little health effects information is 
available on ozone. Ozone has been tested for mutagenic activity. 
The results have generally been negative. 

Risk assessment: The EPA has not determined a Reference dose 
or cancer assessment for ozone. It is unlikely that EPA will 
regulate ozone since a residual concentration is not maintained in 
water. 

Future steps: Initiate research on the potential health 
effects to humans consuming ozonated drinking water. 

Disinfection By-products: 

Trihalomethanes: The trihalomethanes (THMs) consisting of 
chloroform, brom~form, bromodichloromethane and 
dibromochloromethane are the most conunonly occurring by-products of 
disinfection. They result from the reaction of chlorine or 
chlorarnines with organic matter in the water. 

Health Effects: Animals studies have shown that exposure to 
high levels of THMs can effect liver and kidney function. Long-term 
exposure to high levels of the individual THMs has resulted liver 
kidney and intestinal tumors in rodents. 

Risk Assessments: The EPA has determined Reference doses of 
0.01 mg/kg/d for chloroform and 0.02 mgfkg/d for bromoform, 
bromodichloromethane and dibromochloromethane. The EPA has also 
determined that there is sufficient evidence of carcinogenicity in 
animals to place chloroform, bromodichloromethane and bromoform in 
Group B2: probable human carcinogen Dibromochloromethane has bean 
placed in Group C: possible human carcinogen based on limited 
evidence of carcinogenicity iu animals. The estimated excess cancer 
risk range is: 



.. Dibromochloromethane has benn placed in Group C: possible human 
carcinogen based on limited evidence of ·carcinogenicity in 
animals. The estimated excess cancer risk range is: 

Chemical Risk Range 10-4 to 10-6 

Chloroform 0.6 to 0.006 ppm 

Broaodichloromethane 0.03 to 0.0003 ppm 

Bromoform 0.4 to 0.004 ppm 

. . 

The EPA established an MCL for total THMs in 1979 of 0.1 
ppm. This level was based on the toxicity of chloroform in the 
absence of data for the brominated TaMs. With the availablity of 
information for all four compounds, the current MCL may be 
revised to determine a separate MCL for each compound. 

Future steps: Reevaluate the cancer risk assessment for 
chloroform to consider new information· ·on · pharmacokinetics. 
Reconsider the RfDs for the brominated THMs based on the Science 
Advisory Board's recommendations. 

Halo-Acetic Acids: The halo-acetic acids, consisting of 
mono- (MCA). 4i- (DCA) and trichloroacetic acid (TCA) and various 
brominated forms are also commonly occurring by-products of 
disinfection. DCA has also been used therapeutically to control 
abnormal metabolism in humans. 

Health Effects: Health effects data for the brominated 
acetic acids and MCA are limited. Effects noted in animals 
exposed to high levels of DCA include metabolic changes, 
neurological effects such as muscle weakness, numbness and 
tremors and liver tumors in rodents following long-term exposure 
to very high levels. Studies in animals exposed to high levels of 
TCA indicated changes in enzyme levels and body weight gain. 
Limited evidence of liver tumors were also observed in rodents 
given very high levels of TCA in drinking water for 2 years. 

Numbness and ti.ngling sentations were reported in patients 
given therapeutic doses of DCA. These symptoms disappeared when 
treatment was discontinued. 

Risk assessment: EPA has not determined a Reference dose or 
cancer assessment for the chlorinated acetic acids at this time. 

Future steps: Conduct research on the potential health risks 
of brominated acetic acids. Determine RfDs for DCA and TCA in 
Spring, 1991. Evaluate new data for MCA. Initiate evaluation of 
carcinogenicity for DCA and TCA particularly in reference to a 
possible threshold mechanism. The Science Advisory Board will 
review cancer and neurotoxicity issues for DCA and TCA in April, 
1991. 
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Low Occurring Disinfection Dy-products: Thert:> arf> :~'"='·:.::·!·-!~ 
C•tll<:r L· ·,·-prrJt:lucu; prouuced from clb;infectiou that occ-ur in tt::•:: ~ : .. :-r 
frequency and concentration than the THNs or halo-acetic ac i cts. 
This group includes bromate, chloropicrin, chloral hydrate, 
cyanogen chloride and the haloacetonitriles. ; 

Chloral hydrate, also known as trichloroacetaldehyde 
monohydrate, has been used as a seditive in humans. Effects in 
animals given high doses has produced changes in liver size and 
weight. Preliminary results from a cancer bioassay in rodents 
suggest some potential for carcinogenicity. The EPA bas determined 
a Refernece dose of 0.0016 mg/kg/d for chloral hydrate. Further 
evaluation of the cancer data will be initiated upon publication of 
the results. 

Cyanogen chloride is an tmstable by-product of chloamination. 
It has also been used as a nerve gas agent, particularly in W\-11. 
The data base for cyanogen chloride dates back to the 1920's and is 
inadequate to use in determining a risk assessment. The EPA has 
determined a Reference dose for cyanogen chloride based on the 
toxicity of hydrogen cyanide resulting in a value of 0.02 mg/kg/d. 
The EPA will reevaluate the RfD based ori the recommendations to be 
made by the Science Advisory Board in April, 1991. 

EPA has not determined Reference doses or cancer assessments 
for bromate, chloropicrin or the haloacetonitriles at this time. A 
review of the health data suggest that bromate may have some 
carcinogenic potential based on the incidence of kidney tt~ors in 
rats given high levels of bromate in dri~king water for two years. 
The haloacetonitriles have been shown to produce effects in rat 
fetuses whose mothers were given water containing high levels of 
the compounds. EPA is presently evaluating new information on 
chloropicrin. 

[Summary table to be added] 




